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FEDERAL CONSTITUTION PROHIBITS 
STATE LIMITING FOREIGN CORPORA- 
TION’S RIGHT TO INVOKE FEDERAL 
JURISDICTION. 





Terral vy. Burke Const. Co., 42 Sup. Ct. 
188 (1922), apparently dispels any doubt 
that the states are absolutely -powerless to 
compel a foreign corporation to waive, as 
a condition precedent to admission to do 
business, its right to resort to federal juris- 
diction. While the Court (opinion by the 
Chief Justice) says: 


“The sole question presented on the rec- 
ord is whether a state law is unconstitu- 
tional which revokes a license to a foreign 
corporation to do business within the state 
because, while doing only a domestic busi- 
ness in the state, it resorts to the federal 
court sitting in the state.” 


The Court, nevertheless, reviews its pre- 
cedents on the general question, holds they 
cannot be reconciled, expressly overrules 
Doyle v. Insurance Co., 94 U. S. 535, 24 
L,. Ed. 148, and Security Mutual Life Ins. 
Co. v. Prewitt, 202 U. S. 246, 26 Sup. Ct. 
619, 50 L. Ed. 1013, and construing its 
other decisions (obiter albeit) declares: 


“The principle established by the more 
recent decisions of this court is that a 
state may not, in imposing conditions up- 
on the priviledge of a foreign corporation’s 
doing business in the state, exact from it 
a waiver of the exercise of its constitu- 
tional right to resort to the federal courts, 
or thereafter withdraw the privilege of do- 
ing business because of its exercise of such 
right, whether waived in advance or not. 
The principle does not depend for its ap- 
plication on the character of the business 
the corporation does, whether state or in- 
terstate, although that has been suggested 
as a distinction in some cases.” 





If a state may exclude a foreign corpora- 
tion for any reason or without reason, it 
would appear that it should be able (con- 
tractually at least) to impose such condi- 
tions to admission to do business, as it sees 
fit. In general, constitutional and other 
rights may be waived (especially for a con- 
sideration). ‘The foreign corporation is un- 
der no compulsion to “do business” in the 
state, and its right to engage in interstate 
commerce into the state is fully protected. 
But in so far as the state prohibits a re- 
sort to federal jurisdiction upon any of the 
grounds therefor (i. e., fails to limit the 
prohibition merely to the case where fed- 
eral jurisdiction is invoked on the ground 
that the corporation is a non-resident and 
that a diversity of citizenship exists), the 
state discriminates against foreign corpora- 
tions in favor of its citizens, and imposes 
conditions that are clearly unfair and un- 
reasonable, even were they held not to vio- 
late constitutional rights. 


3ut the state’s efforts at limitation of 
such rights have been directed primarily to 
the prevention of injustice to its citizens 
and discrimination in favor of  for- 
eign corporations resulting from the cor- 
porations’ exercise of their right to litigate 
in United States courts, although the 
actual legislation, in most instances, unfor- 
tunately has been much broader than such 
purpose necessitated. The corporation’s 
non-residence and lack of citizenship is 
usually, if not always, a fiction. The cases 
do not come within the reason of the con- 
stitutional provision extending federal judi- 
cial power to controversies between citizens 
of different states. Ofttimes the corpora- 
tion is owned by resident capital, has al- 
most all its assets within the state, trans- 
acts practically all its business there, and 
maintains in the state of its incorporation 
merely a “desk and chair” office to comply 


with the law. 


That a corporation is a citizen of the 
state of its incorporation is recognized by 
the Supreme Court to be a fiction. It first 
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held that the citizenship of the corporators 
or stockholders was determinative of 
whether a diversity of citizenship existed 
for jurisdictional purposes, but later held 
that the citizenship of the corporators 
would be presumed to be of the state of 
incorporation, and then held that such pre- 
sumption was conclusive, “and that no aver- 
ment or evidence to the contrary is admis- 
sible for the purpose of withdrawing the 
suit ftom jurisdiction of a court of the 
United States,” which has continued to be 
the rule. Ohio, Miss., and Ky. v. Wheeler, 
1 Black 286, Bank of U. S. v. Deveaux, 5 
Cranch 61, Louisville, etc., Ry. v. Letson, 
2 Howard 497. Not only has the Supreme 
Court admitted the fiction—it has appar- 
ently confessed that in the invention of it, 
the court “went to the verge of judicial 
power,” and when asked to further. extend 
it said: “Against the further step urged 
by appellees we encounter the Constitution 
of the United States.” Doctor v. Harring- 
ton, 196 U. S. 579, 1. c. 587. 


The hardships resulting to resident suit- 
ors from being compelled to litigate in fed- 
eral courts are numerous. It often neces- 
sitates a trial at a place remote from the 
citizen’s place of abode, compels him to 
employ additional counsel, and in code 
states particularly the remedial law differ- 
ences often present difficulties and uncer- 
tainties especially hazardous to resident 
plaintiffs, enabling the defendant to harass 
him with procedural impedimenta not to 
mention the additional delay that may re- 
sult from the necessity for a unanimous 
verdict in the federal court, where it is not 
required in the state court. 


But it is the difference in the substantive 
law applied in the two jurisdictions that so 
manifestly works injustice and discrimi- 
nates in favor of foreign corporations in 
many cases. We need mention no particular 
instances. They are notorious in every 
state. Pettifogging lawyers have special- 
ized in them, organizing foreign corpora- 
tions to fraudulently invoke federal juris- 





diction in order to take advantage of them. 
Southern, etc., Co. v. Walker, 211 U. S. 
603, 72 Cent. Law Journal 113. 


It is now apparently settled that the 
states are absolutely powerless to limit the 
cases where such injustice and discrimina- 
tion results, within the bounds of the rea- 
son for the constitutional provision unless 
it be by the drastic (even impossible) 
method of excluding all foreign corpora- 
tions. Even though the foreign corpora- 
tion is required to become a citizen of the 
admitting state, it is still a non-resident for 
jurisdictional purposes. Fletcher “Corpora- 
tions,” sec. 5714. Until the Supreme Court 
held to the contrary, that method gave 
promise of being a wise, just and constitu- 
tional solution of the question. We can 
see no unfairness or injustice in requiring 
a foreign corporation coming into a state 
to do business to accept general equality 
with local corporations, when such patent 
injustice to the state’s citizens so often re- 
sults when it does not. 


Since any relief must now, seemingly, 
come from Congress, we suggest that Sec- 
tion 28 of the Judicial Code should be 
amended by adding a proviso to the effect 
that : 


No corporation doing business in a state 
shall, solely on the ground that such suit 
is between citizens of different states and 
involves more than $3,000 exclusive of in- 
terest and costs, remove to a United States 
court from a court of competent jurisdic- 
tion of such state, any civil suit based on 
a cause of action that accrued in such state 
and arose out of its doing business there- 
in. 

Such provision, although not effecting a 
complete remedy, would reach the most 
numerous class of cases, still preserving the 
right of removal for local prejudice, which, 
after all, should afford full protection to 
foreign corporations, since federal courts 
determine whether such prejudice exists. 
It would also materially aid in relieving the 
congestion prevailing in the district court 
dockets. 


R. 
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TRANSFER OF PROPERTY BY A 
PLEDGEE.* 


In certain communities, personal prop- 
erty of one kind or another is frequently 
deposited by way of pledge or pawn to 
secure performance of an obligation. The 
question as to the rights of the pledgee in 
the property, both before and after the 
maturity of the debt, is of importance and 
the results flowing from an improper and 
illegal transfer of the property by the 
pledgee are often complicated. It is ac- 
cordingly proposed, in the following pages, 
to consider transactions involving trans- 
fers of the property by the pledgee and to 
endeavor to formulate the rules, which 
regulate his rights and obligations in this 
respect. 


According to Story’s definition, which 
has been universally accepted, a pledge or 
pawn is “a bailment of personal property 
as security for some debt or engagement.’ 
The pledgee therefore has no title to the 
property deposited but merely the posses- 
sion thereof, the general title remaining 
in the pledgor; but the pledgee has a pos- 
sessory interest in the chattel to the ex- 


- tent of his debt, which amounts to a lien.? 


In the case of the ordinary bailment, the 
bailee’s lien, according to the old common 
law, was only a personal right and if he 
transferred the possession of the chattel, 
except to a third party to be held in turn 
for him in bail, he lost his lien. This was 
so even though the transfer did not involve 
any element of conversion, but was in- 
tended to operate only as an assignment of 
the debt and lien. The surrender of the 


*Reprinted by permission of the author and 
of the Minnesota Law Review and the Missouri 
University Bulletin, in which it has appeared. 
We believe it merits national circulation to 
our subscribers. Some commentary notes par- 
ticularly applicable to Minnesota and Missouri 
are necessarily omitted. 


(1) Story, Bailments, 9th Ed., sec. 286. 
also Tennent v. Ins. Co. (1908), 112 S. W. 754. 

(2) Williams v. Rorer (1842), 7 Mo. 556; Don- 
ald v. Suckling (1866), L. R—1 Q. B. 585; Hal- 
liday v. Holgate (1868), L. R.—3 Ex. See 
also Milliken-Helm Co. v. Albers (1912). 244 
Mo. 38, 147 S. W. 1065; Bank v. Totten (1905), 
114 Mo. App. 97, 89 Ss. W. 65. 

(3) Ruggles v. Walker (1861), 34 Vt. he 
Gontre Goyena v. Berdoulay (1915), 154 N. Y. 


See 


a 





possession of the chattel destroyed the lien. 
This, however, is not always the case with 
the pledgee, for he is permitted to assign 
the debt and security.* So too the pledgee 
can repledge the chattel, but for no longer 
time or greater amount than it was pledged 
to him for.’ Apparently then in the mat-. 
ter of disposing of his interest to a third 
party, the pledgee can freely do so, so long 
as the act of transfer does not involve on 
his part an assertion of a right in the chat- 
tel greater than he was given by the con- 
tract of pledge. To this extent at least, 
the right of the pledgee is not only a per- 
sonal right, but is in result assimilated to 
a property interest in the goods. This 
should be the case, for, if the debt is as- 
signable, then the security, which is in- 
tended to be incidental to the debt, ought 
also to be assignable, and if the pledgee has 
a possessory right, he ought to be able to 
transfer the same to any one that he may 
please if only the disposition does not in- 
volve a denial of the pledgor’s general prop- 
erty right and does not interfere with the 
latter’s right of redemption. 

It has been held that a pledgee may also 
deliver the possession of the goods to the 
pledgor without.losing his lien if they are 
delivered in bailment for a special pur- 
pose. This has been done and the lien sus- 
tained. Under these conditions, it is said 


(4) Belden v. Perkins (1875), 78 Ill. 449; 
Drake v. Cloonan (1894), 7 Mich. 121, 57 N. W. 
1098; Waddle v. Owen (1895), 43 Neb. 489, 61 
N. W. 731; Chapman v. Brooks (1865), 31 N. 


Y. 75 

(5) Donald v. Suckling, supra, note 2 (dic- 
tum); Meyer v. Moss (1902), 110 La. 132; 34 
So. 332; Coleman v. Anderson (1904), 82 S. W. 
(Tex). 1057 (dictum); Drake v. Cloonan, supra, 
note 4 (dictum). Of course, the pledgee of the 
pledgee would acquire as security only the 
rights in the property that the original pledgee 


had. 

(6) Wilkinson v. Misner (1911), 158 Mo. App. 
551, 1388 S. W. 931; Leahy v. Simpson (1894), 60 
Mo. App. 83 (dispute between 1 pare See also 
Bank v. Pierce (1919), 280 614, 219 S. W. 
578; Palmtag v. Doutrick ageiy 59 Cal. 154; 
Thayer v. Dwight (1870), 104 Mass. a Ma- 
cauley v. Macauley (1885), 35 Hun. (N. 556. 
Contra; Bodenhammer v. Newsom a8éi), 5 
Jones (N. G.), 107. 

In the case of an ontinery, ergy ae the rule 
at the common law was that if the bailee 
parted with possession of the property to the 
bailor, his lien was lost under all conditions. 
“The very definition of the word lien as ‘the 
right to retain’ indicates that it must cease 
when possession is relinquished.” McFarland v. 
Wheeler (1841), 26 Wend. (N. Y.), 467, p. 473. 

Occasionally the pledgee has given the cus-. 
tody of the property to the pledgor. The prop- 
erty has not ben bailed with the pledgor, but 
has been loaned or entrusted to the pledgor as 
the borrower or the servant of the pledgee. In 


such cases it is clear that the lien should not 
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that “the possession (of the pledgor) 

perfectly consistent with the original right 
of the pledgee.”” The pledgor is here hold- 
ing the goods, not in in his own right, but 
in subservience to the pledgee’s special pos- 
sessory interest. On the other hand, if the 
chattels are given to the pledgor in bail- 
ment for general use, the courts will not 
sustain the pledgee’s lien as against inno- 
cent purchasers from and creditors of the 
pledgor, even though there has been a spec- 
ial agreement between the parties for the 
preservation of the lien.* Probably, too, the 
lien would not be sustained even as against 
the pledgor under these conditions.® It is 
usually said that the reason for holding the 
lien invalid under these facts is because the 
essence of the lien is the retention of the 
property over which it exists. If, there- 
fore, the property is not retained, the lien 
must be gone.’® If this is the real reason 
for the rule, it is difficult to understand 
how the lien in cases of special limited 
bailments with the pledgor can be sus- 
tained, because in that case the pledgee 
does not keep the possession of the chat- 
tels. But perhaps cases of so called special 
bailments may be considered as cases of 
custody, and so reconciled with and dis- 


tinguished from those now_ under consid- 


be lost and the authority is in accord. The 
possession of the, borrower or servant is that of 
the lender or master. Reeves v. Capper (1838). 
5 Bing. New Cas. 136; Clare v. Agerter (1892), 
47 Kan. 604, 28 Pac. 694. See generally as to 
the distinction between custody and possession, 
Pollock and ot oe Possession in the Common 
Law, p. 138 et se 

(7) Palmtag te ‘Doutrick, supra, note 7, 59 
Cal. 1, c. 159. 

(8) Colby v. Cressy (1830), 5 N. H. 237; 
Walker v. Staples (1862). 87 Mass. 34; Gamson 
v. Pritchard (1911), 210 Mass. 296, 96 N. EB. 715 
rage ae Jackson v. Kincaid (1896), 4 Okla. 

4, 46 Pac, 587; (statute) Fletcher v. Howard 
(isae), 2 Aikens (Vt.) 115, 16 Am. Dec. 686. 

(9) See infra note 11, and text in connec- 
tion therewith. But see dictum in McFarland 
v. Wheeler, 26 Wendell 1. c. 481. “Such * * * lien 
may be continued * * * so far as the parties 
are concerned even after the actual possession 
has been parted with; but not to the prejudice 
of general creditors * * *.” e dictum is the 
obiter opinion of Chancellor Walworth. See also 
Staples v. Simpson (1894), 60 Mo. App. 73. 

10) McFarland v. Wheeler, supra, note 7, 26 
Wendell 467 (dictum). “Continuance in posses- 
sion is indispensible to the right of a lien; an 
abandonment of the custody * * * frustrates any 
power to retain (i. e., the chattels) and operates 
as an absolute waiver of the lien.” Walker v. 
Staples (1862), 87 Mass. 34, p.35. “Indeed pos- 
session may be considered as the very essence 
of a vledge * * * and if posession be once given 
up, the pieeee. as such is extinguished.” Casey 
v. Cavaroc (1877). S. 1. ce. 477. In the last 


two cited cases, tne question as to the validity 
of the lien was between the pledgee and an 
innocent person claiming under the pledg¢or. and 
the nledgor had been placed in possession of the 
goods by the pledgee not for special purposes. 





eration.** Unless, however, such a dis- 
tinction can be made it is not perceived 
how the cases can be reconciled. In fact, 
if the pledgee’s right is merely a right to 
retain, all cases where he parts with the 
possession of the goods, except for pur- 
poses of enforcing his lien, ought to result 
in the loss of the lien. However, as has 
been shown, this is not the result, and so 
it cannot be said that the lien is a right 
solely to retain, dependent for its exist- 
ence on actual and continued possession of 
the goods. There are too many cases hold- 
ing the lien valid where there is no posses- 
sion in the pledgee. The proper basis for 
the decision to the effect that ve lien is 
gone if the property is returned to the 
pledgor for general use, is that the pled- 
gor’s possession clothes him with apparent 
ownership of the goods, and because of 
this fact makes fraud on creditors of and 
innocent purchasers from the pledgor too 
easy. The law has never favored secret 
liens.** If the lien is declared invalid on 
this ground, all of the cases are easily re- 
conciled, and we are not forced to say 
what is not so; namely, that the pledgee’s 
right is merely one to retain possession of 
the pledged property. Furthermore, if this 
is the reason for refusing to sanction the 
lien, it could be said with perfect propriety 
and consistency that the lien would be good 
in favor of the pledgee as against the pled- 
gor, and until rights of a bona fide purchas- 
er or creditor have intervened. In other 
words, if the pledgee is not estopped to 
assert the lien, he can do so, and he will 
not be estopped until some one has taken 
the goods from the pledgor, reasonably as- 
suming that the latter’s possession signi- 
fied ownership. The grounds for such a 
decision would not be that the pledgee has 
no possessory right, but that it would not 
be just to assert his right to security 
against an innocent buyer from the pledgor 

(11) See supra, note 7. 

(12) “The requirement of possession is an ex- 
exorable rule of law, adopted to prevent fraud 
and deception. for if the debtor remains in pos- 
session, the law presumes that those who deal 
with him do so on the faith of his being the 
unqualified owner of the goods.” mom v. Ca- 
varoc, supra, note 11, 96 U. 1, 490. See 


also es v. Reading (1897), 167° “Mass. 322, 
x * . 760, and Glenn, Creditor’s Rights, chap. 

















XUM 


VoL. 94 


CENTRAL LAW JOURNAL 259 








or the later’s creditor. Even though the 
law might not be willing to give the pled- 
gee a lien against the pledgor, when pos- 
session of the goods has been given to the 
latter, it could still so refuse to do without 
holding that the pledgee’s right is gone be- 
cause the right depends on continued pos- 
session. It could be held as a matter of 
policy that no right ought to remain in the 
pledgee under these conditions because of 
the ever present danger of fraud to third 
parties. Such a holding would reach a re- 
sult possibly to be desired, and at the 
same time would obviate the confusion that 
is bound to arise in other cases, if it is 
stated that the pledgee’s interest is a purely 
personal one. 


Wherever the transfer of the pledged 
property by the pledgee to a third party 
is actually and expressly made and is le- 
gal, there is no difficulty in determining 
the rights resulting; but occasionally the 
pledgee does not transfer the property, but 
merely the debt, and the question then is 
whether the assignment of the debt oper- 
ates to carry with it to the assignee the se- 
curity as well. It is not possible to hold 
that the assignment gives a legal title to 
the pledge to the assignee, for there has 
been no delivery of the chattel, actual or 
symbolical, and that is always essential if 
a possessory interest is being transferred. 
Still, it might be held that the assignee in 
equity ought to have a right to use the 
chattel, if he desires to avail himself of 
such security. The assignor could be said 
to be the trustee with respect to the se- 
curity for the assignee and there is au- 
thority for such a rule.** It has, however, 
been held contra to this, it being said that 
in the absence of an express agreement giv- 
ing the assignee the benefit of the pledge, 


(13) Holland, etc., Co. v. See (1910), 146 Mo. 
App. 269, 130 S. W. 354 (pledgee of a secured 
obligation held entitled to seoerny, — se- 
cured his pledge; the covert y was deed of 
trust); Beg v. Bank (1897), 150. Ind. 117, 
49 N. E. 957; pamnee v. Stansbury (1910), 110 
Pac. 472, 13 Gal. A. 649; Perry v. Parrott (1901). 
67 Pac. (Cal.) 4a See also Ware Murphy and 
Co. v. Russell (1876), 57 Ala. 43. In the case 
last cited the court held that the security would 
follow the debt, but did not go into the ques- 
tion of whether the assignment would be an 
equitable oS or would amount to a legal as- 
signment of title. 





these equitable rights ought not to pass.’ 
It is a question of whether or not a court 
is inclined to the belief that the assignor 
intended to give the assignee, as a result 
of the transfer of the debt, all rights with 
respect to its collection that he had. An 
affirmative answer to this question would 
not seem to be stretching one’s imagination 
and accordingly it is urged that a decision 
which, by implication, gives the assignee of 
the debt the right to the security as well is 
sound and just. 

Whenever the pledgee transfers his rights 
in the debt and the security to a third party, 
it becomes necessary to determine the rights 
and obligations of the pledgor on the ma- 
turity of the debt and how he will entitle 
himself to regain possession of the pledged 
chattel. At an early date it was suggested 
that the pledgor could not be required to 
pay the debt to a person other than the 
original pledgor because he had never 
agreed to do so,’® but this. dictum has not 
been followed; and the cases hold that in 
the event of the transfer of the debt and 
the security and notice being given to the 
pledgor of this fact, he must pay the as- 
signee and cannot claim the property free 
from the lien unless he makes due tender to 
the latter.1* Such a rule only carries out 
the ordinary rule in the matter of assign- 
ments. The debtor must always, on notice 
being given to him of the assignment, re- 
spect the rights of the assignee. Of course, 
if the debtor should happen to pay the debt 
in good faith to the pledgee, not knowing 
of the assignment, then he ought to be able 
to claim and regain the pledged property 
from the assignee without offering to pay 
the debt, for the burden is on the assignee 
to bring home notice to the pledgor of the 
assignment.’*7 It is difficult, however, to 
conceive of the last suggested case ever 
actually arising because, as a rule, the pledg- 
or when he makes tender will demand a 

(14) Johnson v. Smith (1850), 11 Hump. 
(Tenn.) 396. 

(15) Donald v. Suckling. supra, note 6. 

(16) Talty v. Freedman’s, etc. Trust Co. 
(1876), 93 U. S. 321, 23 L. Ed. 886; Bradley v.. 
Parks (1876), 83 Ill. 169; Goss v. Emerson 
(1851), 23 N. H 38, holds that the pledgee’s in- 
terest P assignable, not dealing, however, with 


the matter of tender 
(17) Williston on "Contracts, sec. 413 and 433. 
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return of the pledge, and if it is not re- 
turned to him, he will usually receive suf- 
ficient information from the pledgee as to 
its whereabouts to put him on inquiry as 
to whether or not there has not been an 
assignment of the debt. If the pledgor 
were thus on inquiry, he ought to be held 
to pay the pledgee at his perit.** 


It will sometimes happen that the pled- 
gee will transfer his interest in the debt 
and the pledge to a third party legally and 
an injury to, or a conversion of, the prop- 
erty will occur after the transfer. There 
is no question but that the pledgor could, 
if he so desired, sue the assigneee and re- 
cover.’® The assignee should take the prop- 
erty subject to the burdens and the pledg- 
or’s general property right therein. The 
assignee would be equally obligated with 
respect to the safekeeping and the return 
of the property. Perhaps, however, the 
pledgor would prefer to sue the pledgee; 
perhaps an action against the latter would 
be more profitable and worth while. What 
little authority there is dealing with this 
problem holds that the pledgor, after the 
pledgee has legally passed the pledge on to 
another, cannot hold the pledgee to any of 
his original obligations as to the property. 
It is said that the pledgee may legally part 
with the debt and with his possession of 
the property and interest therein and when 
he does, his transferee is substituted in 
his place. A pledgee “cannot be charged 
with the wrongful act of another over 
which he had no control. A mortgagee 
might as well be held liable for the de- 
struction of the mortgaged property after 
he. had parted with all his interest by a 


(18) It might well be said that the debtor 
would be on inquiry and so have notice from 
the very fact that the pledgee did not offer to 
return the pledged property on the tender of 
the debt. This fact should indicate to the 
pledgor that the property might possibly be in 
the hands of some person other than the pledgee, 
claiming a right under the latter. 

(19) The cases rather assume this proposi- 
tion than decide it. But see pert v. D’Arcy 
(1912), 248 Mo. 1, c. 651, 154 S. W. 1116, where 
the court said: “The assignment of the notes 
and bonds to the syndicate placed it uarel 
in the shoes of the bank (the pledgee) wit 
respect to the entire transaction. t not only 
became the owner of the debt, but the trustee 
of the pledgor with respect to the 
See also 


341, 38 S. E. 836; Taggart 
v. Packard (1867), 39 Vt. ra 





valid assignment.’”*° It would seem that 
the logical and proper result is reached in 
this case, After all, the pledgor must be 
taken as knowing that the debt is assign- 
able; that with it may go the pledged prop- 
erty, and that as a result of an assignment 
the pledgee will step out of the transaction 
altogether. 

A pledgee has occasionally attempted te 
pass the pledged property without the debt, 
retaining the right to collect the latter him- 
self. It has been held, under these con- 
ditions, that the transferee of the property 
gets nothing and that the lien cannot in 
this way be severed from the debt. The 
only justification for the existence of the 
lien is the fact that it is security for the 
debt, which is the principal thing. Ac- 
cordingly it is entirely right to hold that 
an attempted assignment of the lien with- 
out the debt is a nullity, serving to vest no 
rights in the transferee whatsoever.*°* It 
would seem to follow too that, even though 
the pledgee has not passed the lien to his 
transferee, his attempted transfer ought to 
destroy his own right to the security. 
While it is true that the assignment or 
grant was not effective in the way desired, 
still at least it did show that the lien was 
not desired by the pledgee any longer as 
security, and this fact, coupled with the 
actual giving up of the possessicn of the 
property, ought to end the lien altogether. 
After the pledgee has abandoned his right, 
he ought not to be heard to say that this 
right is revived in his favor just because 
he was unable to carry out his original in- 
tent with respect to the transfer. 


If the pledgee passes the property to an- 
other, and the transaction involves the as- 
sertion of a greater right in the property 
on his part than he legally has, the trans- 
fer and disposition is illegal. This is the 
result if the pledgee disposes of the prop- 


erty as his own ;” or if he pledges the prop- 
(20) Goss. v. Emerson (1851), 23 N. H. 1, c. 43. 


(20a) Easton v. Hodges (1883), 18 Fed. 677 
(totem): eae Eman v. Stanchfield (1867), 13 
Min 75. =, a Dexter v. McClellan 
(1897), "bo Go. Cala.) 4 

(21) Schaaf y Pries’ (1901), 90 Mo. App. 2 3 
(aictam) : «tee v. petons (a8) 

477; Gay Moss (1867), Cal. 125; evitson ;. 
Little (1849), S B,. Bs 433: Lamb ‘v. O’Reilly 
(1895), 34 N. Y. Supp. 235; Upham v. Barbour 
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erty to secure a debt greater in amount 
than that secured to him;*? or, it would 
seem, if he pledges the property ior no 
greater amount, but for a longer period of 
time than it was pledged to him; or if he 
improperly exercises his power of sale to 
satisfy the debt.** In all of these cases the 
question arises as to the rights of the 
pledgor, both as against the pledgee and the 
latter’s transferee. 


If at the time of the transfer, the debt 
had been paid, the pledgor could recever 
of the pledgee the full value of the prop- 
erty,** and this should be recoverable in an 
action sounding in conversion,* or the 
pledgor should be permitted to waive the 
tort and sue in assumpsit*® for goods sold 
and delivered. A pledgor ought also to be 
able to sue in either one of these forms 
of action, if, at the time of the transfer, 
the debt had matured and he had duly ten- 
dered the amount thereof to the pledgee; 
but in this case the amount of his recovery 
should be reduced by the amount of the 
debt with the interest thereon. The debt 
is held to be proper matter for recoup- 
ment.?* 

(1896), 65 Minn. 364, 68 N. W. 42. In a case 
where the pledge is of shares of stock, the 
pledgee is not usually obligated to keep the 
spe ecific shares, and there is no conversion if at 

1 times the pledgee oe 9d in hand the same 
number of the same_ kind of shares as were 
pledged. Berlin v. Eddy (1863), 33 Mo. 426. 
But see contra, Allen Dubois’ (1898), 75 N. 


v. 
W. 443, 117 Mich. 115. (Identical shares must 
be returned.) 


(22) piteper goon v. Ashby (1895), 132 Mo. 
238, 33 S. W. ; Smith v. Savin (18/4), 141 N. 
Y. 315, 36 = 38; Work v. Bennett (1872), 
0 St. 


33. S. W. 806; (dictum), Greer v. Bank (1895), 
59, 30 S. W. 4 4 3 


(1912), 248 Mo. 617, 154 S. W. 1116; Feige v. 
Burt (1898), 118 Mich. 243. 77 N. W. 928; Ains- 
worth v. Bowen (1859). 9 Wisc. 348. 
(24) Hilgert v. Levin (1897), 72 ow, 48 
(illegal debt secured); Hyre v. Ban ie (1803), ss 
Mo. App. 434; Smith v. Becker (1916), 192 
App. 597, 184 S. W. 948; Southworth Co. a 
Lamb a? Mo. 242; August v. O’Brien 


(25) Southworth Co. v. Lamb (1884). 82 Mo. 
242; Jackson vy. Shawl (1865), 29 Cal. 267; Haz- 
ard v. Loring (1852), 10 Cush. (Mass.), 266; Bry- 
son v. Raynor (1866). 25 Md. 424 (dictum): Cass 
v. Higenbotam (1885), 100 N. Y. 248, 3 N. EB. 189. 

(26) Whiting v. McDonald 21790), 1 Root 
(Conn.) 444: Bryson v. Raynor, supra, note 23 
(dictum). See also Woodward, Law of Quasi 
Contract, sec. 277. 

(27) Belden v. Perkins (1875), 78 Ill. 449; 

Raltimore, ete., Co. v. Dalrymple (1866). 25 Md. 
°69: Farrar v. Paine (1899), 173 Mass. 58, 
N. Fl. 146; Feige v. Burt (1898). 118 mek. 243, 
77 N. W. 928; Cropsey v. Averill (1879), 8 Neb. 
151. But see contra, Ball v. Stanley (1833), 5 
Verger (Tenn.). 199. 26 Am. Dec. 263, holding 
that the pledgee may not recoup the amount of 
his debt, but will have to bring another action 
te recover the same. 





A pledgee may illegally transfer the 
property before the maturity of the debt, 
or, if it has matured, before a tender has 
been made or the debt paid. Under these 
states of facts the pledgor ought to be 
able to sue in case for the destruction of 
his general property right, and should re- 
cover the difference between the value of 
the property at the time of its appropria- 
tion and the amount of the debt, plus the 
interest allowable on the same. Such an 
amount would represent the value of his 
interest.** There would also appear to be 
no objection, under the assumed facts, 1f 
the pledgee’s act of transfer was a sale to 
permit the pledgor to sue in assumpsit for 
money had and received, and to recover 
in such an action the difference between 
the amount that the pledgee had received 
on the sale of the pledge and the amount 
of the debt, with interest to the date of 
the sale. Everything in the way of value 
in the property in excess of the amount of 
the debt belongs to the pledgor. The law 
has been jealous of the pledgor’s “equity” 
and zealous to safeguard and preserve it 
for him whenever possible. While the 
pledgee is permitted to hold the pledged 
property so long as the debt remains un- 
paid, and the pledgor usually ought not to 
be able to compel the former to sell the 
pledge, and by so doing to realize for him 
the excess value of the property over and 
above the amount of the debt,*® still if the 
pledgee does sell, it ought to be for the 
pledgor’s account and anything in excess 
of the debt derived from the sale ought to 
be given to the pledgor. This being the 
duty of the pledgee, it might very well be 
said that the pledgor should be in a posi- 
tion, if the pledgee has tortiously sold the 
goods, to say that any money realized from 
the sale in excess of the debt was his and 


was received to his use. The only obstacle 


(28) Nabring v. Bank (1877), 58 Ala. 204. In 
this case the plaintiff had pledged shares in a 
corporation to the defendant, who had appro- 
nriated the same and sold them. It was held 
that if the defendant had transferred the shares 
to his own name perhaps trover would not lie, 
but that case would for the destruction of the 
plaintiff's weneral property_interest. 

(29) But see Bank v. Kilpatric (1907). 204 
Mo. 119, 102 S. W. 499; Cold Storage Co. v. Pitts 
(1913). 176 Mo. Avp. 134, 167 S. W. 1182. See 
Woodward, Law of Quasi Contract, sec 273. 
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to such a contention by the pledgor would 
be the fact that the pledgee, when he sold 
the goods, did not intend to satisfy the 
debt ; but the latter ought not to be allowed 
to make such a contention, because in order 
so to do he will have to explain that his 
sale was illegal and tortious. Of course, 
it might also be said, in a case where the 
sale happened before the maturity of the 
debt, that from the very nature of things 
it would be impossible to satisfy a debt not 
as yet due; but the only objection to accel- 
erating the maturity of any obligation is 
that so doing may injure one of the parties 
by varying the terms of the bargain. The 
pledgee, however, is in no position to make 
an objection of this kind, as he has already 
appropriated the debtor’s money. He 
should not be heard to say that he did this 


for any purpose other than the satisfac- - 


tion of the debt. So far as the pledgor is 
concerned, he ought to have a choice either 
to say that there has or has not been satis- 
faction of the debt. No authority which 
permits the pledgor to sue under the as- 
sumed facts in assumpsit for money had 
and received has been found; but upon gen- 
eral principles, because of the fact that 
the pledgee has been unjustly enriched to 
this extent, the action should lie.*° It 
seems needless to say, however, that if the 
pledgee’s act of transfer was not a sale the 
action for money had and received would 
not lie, for without a sale there has been no 
receipt of money by the pledgee at all. If 
there were no sale, the pledgor’s remedy 
would be in case, as above stated. 


The question remains whether a pledgor 
may sue the pledgee in conversion if the 
pledgee has illegally transferred the prop- 
erty and the pledgor has neither paid nor 
tendered the amount of the debt? This 
question might be presented in a case where 
the pledgee made the transfer before the 
maturity of the obligation secured and the 

(30) It has also been held that a pledgor 
may sue the pledgee for breach of the con- 
tract to safely keep and restore the provact 
property. Brown v. Bank (1904), 66 C. C. 
293, 132 Fed. 450. The measure of damages 7 
such an action would be the same as in case, 


or in assumpsit for money had and received. 
Woodward, Law of Quasi Contract, sec. 





pledgor attempted to sue before that time, 
or in a case where the pledgee transferred 
the property, either before, or after, the 
maturity of the debt, but the pledgor was 
suing after such time. An easy way of dis- 
posing of the whole question and a way 
adopted by many cases is to say that when 
the pledgee wrongfully disposes of the prop- 
erty, that this act ends the bailment, destroys 
the lien, and entitles the pledgor to imme- 
diate possession of the goods.*? Under such 
a line of decisions all that a pledgor need 
show is the pledgee’s act of transfer and 
the court will entertain the action, usually 
assessing the damages at the value of the 
goods at the time of the pledgee’s wrongful 
act,** less the amount of the debt with in- 
terest thereon to the date of the judgment. 
Of course, the reasoning adopted in these 
cases dispenses with the necessity of tender, 
and, because the bailment is at an end would 
permit the pledgor to sue for the conversion 
of the goods even before the maturity of the 
debt.** It is to be noted that the damages 
recoverable in such an action are substan- 
tially the same as are recoverable in an ac- 
tion on the case, or, in the case of a sale by 
the pledgee, in an action in assumpsit for 
money had and received. Accordingly, it 
can be said that the result of such a holding 
is not improper. It is believed, however, that 
there is no proper theoretical basis for hold- 
ing that the pledgor’s right to sue in con- 
version is as of the date of the pledgee’s 
transfer of the pledge regardless of the 
question of whether the debt has matured 
at that time and whether the pledgor has 


(32) Depuy v. Clark (1859), 12 Ind. 427; Bal- 
timore, etc., Co. v. Dalrymple AG 8€8), 25 Md. 
269; Cortelyou v. Lansing (1805), cai. Cas. 
(N. % 200; Ne we v. Bank (1895), +53 Ohio St. 
588, N. 995 (teen) > Austin vy. Vander- 
bilt (1908), wT Ore. 206, Pac. 519; Work v. 
Bennett (1872), 70 Pa s. oo 8d. Would such an 
action lie before the maturity of the debt se- 
cured? According to the theory of the cases 
it would seem that it should. 

(33) Occasionally the courts have adopted as 
the proper measure of damages the highest in- 
termediate value of the converted property be- 
tween the time of its conversion and the date 
of the trial of the action. This rule for as- 
sessing damages, however, has usually been 
confined to cases where the property converted 
consisted of stocks or bonds. or some article of 
fluctuating value. See infra note 32 and text 
in connection therewith. 

(3 No case has been found where the ac- 
tion has been entertained before the maturity 
of the debt, although as indicated, such an ac- 
tion under the theory adopted would be prop- 
erly brought. 
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tendered the same to the pledgee. It is 
urged (unless the pledgor has rescinded the 
agreement), that without the maturity of 
the debt and a tender of the same, the pled- 
gor has no right to sue in conversion but 
that his remedy should be as above ex- 
plained, namely, case or possibly assumpsit 
for money had and received, if the act of 
transfer by the pledgee was a sale of the 
pledge. It is also submitted that if a pled- 
gor may rescind he cannot claim possession 
of the goods without first making a tender 
of the debt. 

An action for conversion is predicated on 
the fact that a plaintiff is entitled to the im- 
mediate possession of the chattel and has 
been deprived thereof. If the theory of the 
action is trover, the plaintiff recovers money 
but the money is allowed in lieu of the chat- 
tel, and the plaintiff has a right to the 
money, only, because he had a still more fun- 
damental right to the chattel. In other 
words,money is substituted for the specific 
chattel and its recovery is not allowed unless 
the plaintiff has a right to the possession of 
the chattel at the time he brings his action.*® 
In every pledge transaction the agreement 
between the parties is that the property is 
not to be returned to the pledgor until the 
debt has been paid, and so by the very terms 
of the agreement the pledgor is precluded 
from asserting a right to the possession of 
the goods until the debt secured has been 
satisfied, or at least until he has offered to 
pay the same and his tender has been re- 
jected.** It is because of this contractual 
obligation, resting on the pledgor that it is 
urged that theoretically the action of con- 
version ought not to lie if only the pledgee 
has misappropriated the goods. To make 

(35) Gordon v. Harper (1796), 7 Term. Rep. 
9: Union, ete., Co. v. Mallory, ete., Co. (1895), 
157 Ill. 554, 41 N. E. 888; Stearns v. Vincent 
(1883), 50 Mich. 209, 15 N. W. 86; Brown v. 
Pratt (1855), 4 Wis. 513. See also Sutherland 
Damages, 4th ed., sec. 1108, “* * * to entitle 
the plaintiff to recover two things are neces- 
sary: first, property in the plaintiff: and sec- 
ondly, a wrongful conversion by the defendant.” 
See also Martin, Civil Procedure. sec. 97. 

(36) A tender of the debt when due ought 
to be the equivalent of performance so far as 
bringing the action of trover is concerned. Up- 
on tender the pledgor has put the pledgee in 
default. See Southworth Co. v. Lamb (1884), 
82 Mo, 242; Lawrence v. Maxwell (1873) 53 N. 
Y. 19. See also Tennent v. Ins. Co, (1908). 133 


Mo. App. 345. 112 S W. 754; McCalla v. Clark 
(1875), 55 Ga. 53. 





the pledgee’s conduct objectionable in this 
form of action, in addition to the illegal dis- 
position of the goods by the pledgee, the debt 
should have matured and the amount there- 
of either paid or tendered. The pledgee’s 
wrong ought not to make the pledgor’s 
rights greater, nor put him in a better or 
different position with respect to the pos- 
session of the pledge than if there had been 
no misappropriation by the pledgee. Ac- 
cordingly the sounder cases are to the effect 
that the pledgor, if he is affirming his rights 
as a pledgor, in spite of the illegal transfer 
by the pledgee, cannot sue in conversion 
until he has tendered the amount of the debt, 
which is not permissible until after the ma- 
turity of the same.* 


It will be argued against the last sugges- 
tion that the bailment is ended as soon as the 
pledgee converts the pledge and that an im- 
mediate right of possession accrues in favor 
of the pledgor.** It is not believed, how- 


(37) “But it is a contradiction in fact, and 
would be to call a thing that which it is not, 
to say that the pledgee consents by his act to 
revest in the pledgor the immediate interest or 
right in the pledge, which by the bargain, is 
out of the pledgor and in the pledgee. There- 
fore, for any such wrong an action of trover or 
detinue, each of which assumes an immediate 
right of possession in the plaintiff, is not main- 
tainable,; for that right is clearly not in 2 oe 


a e Hage iday v. Holgate (1868), 
3 299, ie See also accord Donala v. 
} Re (1866), R. Q. B. 585, which was 


followed in Hohiday v. Holgate, supra. 

In McClintock v. Bank (1893), 120 Mo. 127, 

S. W. 1052, it was held that a wrongful 
transfer of the pledge would not wipe out the 
debt secured and “until that debt be in some 
way got out of the way, plaintiff (who was the 
pledgor’s assignee) has no legal right to the 
stock (the pledge) or its proceeds.” The ac- 
tion was for conversion. See accord Schaaf: v. 
Fries (1901). 90 Mo. App. 111; Hopper v. Smith 
(1882), 68 How. Pr. (N. Y.) 34. 

In Richardson v. Ashby (1895), 132 Mo. 238, 
33 S. W. 806, the pledgee sued the pledgor for 
the debt secured, having prior to his action 
converted the pledged property. The pledgor 
counterclaimed for the conversion, but had nev- 
er made a tender of the debt. The court held 
that the tender of the debt was not a condition 
precedent to the counterclaim. This decision is 
not believed to be essentially inconsistent with 
those in McClintock v. Bank and Schaaf v. Fries, 
supra. The cases can be distinguished. It is 
proper to hold a tender essential in a case 
where the pledgor is suing the pledgee, but 
where the pledgee is himself the moving party 
and is suing for the debt, the matter of a 
tender by the pledgor becomes unimportant. 

In Hagan v. Bank (1904), 182 Mo. 319, 81 S. 
W. 171, plaintiff sued for an accounting and for 
redemption, if possible. It was held that in 
an action in equity the tender would not be 
required, especially where the pledgee had ad- 
mitted the conversion and the sale of the 
pledge. But the rule in equity as to a tender 
may well be, and frequently is, different from 
the rule at law. But see Bell v. Bank (1908), 
143 Cal. 234, 94 Pac. 889. See as to what con- 
stitutes a tender, Hurt v. Cook (1899), 151 Mo. 
416. 52 S. W. 396. 

( See supra, note 27 and text in connec- 
tion therewith. 
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ever, that the argument is sound. There is 
more than a bailment involved ; the pledgor 
has agreed that the possession of the prop- 
erty shall be out of him until the debt is 
paid and this contract is binding on him even 
though the pledgee has breached his side of 
the same, Perhaps the pledgee’s violation of 
the agreement might warrant the pledgor’s 
rescission of the contract*®* and give him a 
right after rescission, to claim a return of 
the property. In every case of rescission, 
however, there must be restitution, and res- 
titution entails a return by the rescinding 
party of all benefit received under the con- 
tract. If, therefore, the pledgor is claiming 
that he has rescinded he will fail because he 
has not returned the money which he had 
received from the pledgee. It seems certain 
that the pledgor can only claim a right to 
the property pledged if he is either afftrm- 
ing the contract or disaffirming it, and in 
each case his right to the property can 
only be based on the fact that he has of- 
fered the money to the pledgee. 

It might be said that requiring a tender 
by the pledgor is futile. Why compel a 
man to make a tender and demand the re- 
turn of the goods when his demand will 
only be refused, as will of necessity be the 
case? It would seem that a sufficient an- 
swer to such a question would be that 
without the tender no right exists. But 
in addition to this reason, it is believed 
that fixing the date of tender as the time 
when the pledgor will have a right to the 
possession of the goods will, in some cases, 
make the matter of assessing damages 
easier and more accurate. Suppose that 
the appropriation of the property occurs 
before the maturity of the debt, and at 
that time the same is worth $60, but at 
the time of the maturity of the debt it is 
worth $100. If justice is to be done to 
the pledgor he ought to be able to compel 
the pledgee to account for the greater sum, 
and this will be easy if it is said that the 
right of the pledgor arises when he makes 
a tender and not before. Or again, sup- 


pose that the goods at the time of the con- 
(39) See infra note 32a and text in connec- 


tion therewith. 





version were worth $100, but at the time 
of the maturity of the debt were worth 
$60. In trover it would be proper to allow 
to the pledgor the value of the goods at the 
time that he, by his agreement, would have 
been entitled to them, and no more, yet if 
it is held that the pledgor’s right is as of 
the date the pledgee appropriated the prop- 
erty, the pledgor will receive $40 more than 
he would have gotten had there been no 
breach of the agreement at all. The fact 
is that if we hold that the pledgor’s right 
to the possession of the goods and to sue 
in trover arises at the very moment of 
the pledgee’s transfer of the pledge, we are 
not dealing with the situation as it is. We 
are not treating the matter accurately and 
with precision and, in the matter of meas- 
uring damages, the rule will not afford at 
ali times a proper amount of compensa- 
tion. Sometimes the pledgor will not re- 
ceive enough and sometimes he will re- 
ceive too much. On the other hand, if we 
treat the rights of the parties as they ac- 
tually are under the agreement, and hold 
that the pledgor’s right to possession (and 
hence his right to sue in conversion) does 
not arise until he has made a tender, we 
shall be able to give him in the way of 
damages exactly the sum of money that he 
expected to get out of the contract, and 
that it was agreed he should get. 

The amount of money which a pledgor 
will recover, if he sues in case, and that 
which he will recover if he sues in con- 
version, upon the theory that his right 
arises as of the date of the pledgee’s trans- 
fer of the property, will be the same. In a 
loose sense, therefore, it cannot be said 
that this latter group of decisions goes very 
far wrong; but the fact is that a pledgor 
cught to have an election between case on 
the one hand and trover on the other. The 
pledgor ought to be able to claim the value 
of his general property interest either at 
the time of the illegal disposition of the 
property by the pledgee, or at the time of 
the maturity of the same and tender, less, 
of course, the amount of the debt. It is 
the function of case to enable the pledgor 
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to recover the first mentioned sum, and 
should be the function of trover to enable 
him to recover the last mentioned. But 
trover can only do this if it is held that the 
right to the possession of the goods is as 
of the date of tender. If it is held that the 
right to the possession of the goods is as 

of the date of the transfer of the pledge, 
the result of the action is to allow the 
pledgor as damages only the vaiue of his 
general property interest at the time of its 
destruction. There can be no objection to 
this so long as the value of the pledge does 
not change. If, however, the property 
rises in value the pledgor will lose the 
amount of the increase unless indeed some 
unusual measure of damages is adopted to 
offset the error into which the decisions 
have fallen. This result in some cases has 
been prevented by permitting the pledgor 
to recover as. the value of the property its 
highest value between the time of its trans- 
fer by the pledgee and the trial of the ac- 
tion.*? This measure of damages has been 
especially adopted in cases where the 
pledge has been one of stocks and bonds, 
the value of which fluctuates from day to 
day in the market. Obviously where this 
rule prevails and whenever it is applied 
no harm is done the pledgor and he is no 
deprived of his election, but the rule does 
not set the theory of the cases aright, nor 
return trover to the performances of its 
proper role in the law of conversion, 


According to some decisions, if a party 
to a contract breaks the same and his 
breach is one that goes to the essence, his 
promisee, in addition to being able to sue 
on the contract and recover damages, may 
rescind, and upon making restitution, or 


(40) Douglass v. Kraft (686), *. Cal. 562; 
Markham v. Jawdon (1869), 41 _N. 35. Other 
courts allow a plaintiff the hizteat Ba BS 
value of the converted property between the 
time of its conversion and a reasonable time 
aftr notice of this act has been received by the 
plaintiff. Dimock v. Bank (1893), 55 N. ’ 
296, 25 At. 926; Galigher v. Jones (1888), “129 
U. S. 193, 9 Sup. Ct. Rep. 335. As stated in the 
text, “the highest intermediate value” rule for 
measuring damages has been confined for the 
most part to cases of conversion of commercial 
securities, such as stocks and bonds. Some cases 
a eens to even apply the rule in that 

of ses; see Jamison & Co,.’s Estate 
1894), 163. “Pa. 143, 29 Atl. 1001; Dalrymple v. 
Baltimore, etc., Co. (1866). 25 Md. 269. See 
Walker vy. Baland (1885), 21 Mo. 289. 





offering to make it, may claim a right to 
the return of that which he has already 
given to his defaulting promisor by way 
of performance of his side of the agree- 
ment.* Perhaps there is room for the ap- 
plication of this doctrine to a case where 
the pledgee has illegally appropriated or 
disposed of the pledge. There can be no 
question but that this act on the part of 
the pledgee is a breach of the contract and 
goes to the essence of the agreement. Why 
not then permit the .pledgor to return the 
amount of the debt with interest thereon 
and demand a return of the pledge and, in 
case of the pledgee’s refusal, permit an ac- 
tion of trover to lie? If such an action 
were permitted it would follow that a 
pledgor could sue at any time after the 
transfer of the pledge by the pledgee upon 
making a tender of the debt with proper 
amount of interest. The writer knows no 
case which has proceeded on this theory 
but it would seem unobjectionable.** 


3y the better considered authorities, in 
all cases of conversion, a plaintiff may 
waive his tort, as it is said, and sue in as- 
sumpsit for unjust enrichment. The action 
will be for goods sold and delivered or, 
if the conversion has been a sale, for 
money had and received.** A _ pledgor, 
therefore, in the event of the pledgee’s hav- 


(41) Williston, Contracts, sec. 1455 et seq. 

(42) The right to rescind is not universally 
acknowledged. Thus a seller is held not to have 
the right to rescind his contract if the buyer 
merely fails to perform. Williston, Sales, sec. 
511. There is, however, authority recognizing 
the right of rescission in the case of a con- 
tract for the conveyance of land. In Ankeney 
v. Clark (1892), 148 U. S. 345, 13 Sup. Ct. Rep. 
617, plaintiff was allowed to recover the value 
of wheat delivered to defendant in return for 
the latter’s agreement to convey real estate, 
which had been broken by defendant. But there 
is authority contra. Williston, Contracts, sec. 
1460, and cases cited. 

It has been held that a plaintiff may replevy 
a chattel from a defendant who has gotten title 
to the same from plaintiff through false repre- 
sentations. The action is used for the purpose 
of bringing, about a rescission. Porter v. Le 


(1896). 67 Mo. App. 540. See Williston, Sa es, 
sec. 567. Trover would lie as well as replevin, 


Conceding. then, a right in the pledgor to 
rescina upon a tender of restitution, he ought 
to be able to bring about this result through an 
action sounding in conversion. It is a legal 
short cut to rescission. 

(43) If the action is for money had and re- 
ceived, the action in effect amounts to a rati- 
fication of the pledgee’s wrongful sale of the 
zoods. Belden vy. Perkins asrs). 78 Ill. 449: © 
Dimock v. U. S. Bank (1893), 55 N. J. L. 296, 25 
Atl. (dictum); Stearns y. Marsh (1874), 4 Denio 
(N. Y.) 227 (dictum), 47 Am. Dec. 248; Bryson v. 
daa (1866), 25 Md. 424 (dictum), 90 Am. Dec. 
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ing appropriated the property to his own 
use, May sue in assumpsit instead of con- 
version. In a case of this kind there are 
two remedies afforded for the same wrong, 
either of which may be availed of, 1. ¢., the 
pledgor has an election. The action of 
assumpsit for goods sold and delivered is 
based on the conversion of the property 
and the facts which much be shown by 
the. pledgor to entitle him to sue in con- 
version must also be shown to entitle him 
to sue in assumpsit. The measure of d2m- 
ages will be the same in both actions. If, 
therefore, a pledgor sues for goods sold 
and delivered, his right to do so ought to 
depend on the theory prevailing in the par- 
ticular jurisdiction as to when the right 
to sue in conversion arises, If it is held 
that there is a right to sue in conversion 
without tender, then there ought to be a 
right to sue in conversion without tender, 
then there ought to be a right to sue for 
goods sold and delivered without tender ; 
but if a tender is essential to the action in 
conversion, it should also be essential in 
assumpsit.** 

When the pledgee’s appropriation of the 
property involves its illegal transfer to a 
third party, the pledgor may, under proper 
restrictions, pursue his remedy against the 
transferee rather than against the pledgee. 
If the transferee takes the pledge inno- 
cently, not knowing of the pledgor’s out- 
standing interest, and the pledgor seeks to 
hold him liable, he should be regarded as 
the assignee of the pledgee and as such be 
given appropriate rights. The very fact 
that the pledgee purported to transfer 
greater rights than he had, ought to, and 
will assure to his transferee all the rights 
that he did have and was able to legally 
pass along. While it is true that the 
pledgee cannot as a rule separate the lien 
from the debt, and if he does the lien is 
gone and the intended transferee of the 
lien gets nothing, this rule ought to pre- 
vail only in cases where the taker of the 
property is cognizant of the real situation 


and does not intend to acquire the interest 
(44) See Woodward, Law Quasi Contract 
secs. 270-272, 277. 











of the pledgee. It is entirely correct to 
hold that a purchaser of a lien as such 
without the debt gets nothing by his pur- 
chase. On the other hand, however, if A 
buys property from B, a pledgee, believing 
that B owns the same, intending to get full 
ownership himself and not to get a lien 
without a debt, there would seem to be no 
real objection to holding that his purchase 
operated to give him all the rights that A 
had, and hence as an assignment of the 
debt and the property as incidental there- 
to.** In any event, this is the theory that 
the courts have adopted when the pledgor 
proceeds against an innocent transferee of 
the pledged property and it seems to work 
out as justly as possible the rights of the 
parties. Hence, if the debt is still unpaid, 
the pledgor will not be permitted to hold 
the transferee for a conversion without a 
tender of the amount of the debt being 
made first.*® Naturally if the debt has al- 
ready been paid, there is no further obli- 
gation resting on the pledgor so far as a 
tender is concerned; but the transferee 
ought not to be liable for conversion, if he 
still has the pledge in his possession and 
has exercised no acts of ownership over 
the same, until the pledgor has given him 
notice of his rights.*’ 

Whenever the transferee knows of the 
pledge at the time of acquiring the chat- 
tel from the pledgee and does not take the 
property innocently, it is held that he be- 
comes by the very act of taking a converter 

(45) Talty v. Trust Co. (1876), 93 U. S. 321, 
23 L. Ed. 886; Donald v. Suckling (1866), L R. 
iQ. B. 686; Williams V. Ashe. (1896), 111 Cal. 
180, 43 Pac. 595; Bradley v. Parks (1876), 83 
Ill. 169; Bank v. Renshaw_ (1894), 78 Md. 475, 
28 Atl. 281. In Young v. Guy (1882), 8 : 
457, a vendor of land mortgaged the same to 
A. to secure an antecedent debt. It was held 
he did succeed to the rights of the vendor, and 
that A. was not a bona fide purchaser, but that 
he did succed to the rights of the vendor and 
had a lien on the land to the extent of the 
agreed purchase price. The case involves the 
same principle as applied in the pledge cases; 
namely, that when a grantee cannot take the 


title, which the grantor purports to pass, still 
he will take whatever interest the grantor did 


have in the property even though such interest ° 


is merely a debt and security. 

(46) See supra, note 33a. 

(47) This is the general rule in the case of 
an innocent conversion. Pease v. Smith (1875). 
61 N. Y. 477. But if the pledgee’s transferee has 
exercised dominion over the goods and treated 
them as his own through use, no demand should 
be essential. Robinson v. Hartridge (1869), 13 
Fla. 501. And see Hyde v. Noble (1843), 13 N. 
H. 494, 38 Am. Dec. 508. holding mere purchase 
to constitute a conversion. 
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and the pledgor may sue him without ten- 
der of the debt or a demand for the re- 
turn of the pledge.** Certainly if the debt 
has been paid, such a decision is correct. 
The position of the transferee under such 
conditions is that of a deliberate converter. 
If the debt was not paid at the time of the 
transfer, the soundness of the rule is not 
so certain. It is argueable under these facts 
that the transfer still operated to assign 
the pledgee’s interest, which would involve, 
in some jurisdictions at least, the further 
proposition that the pledgor could not hold 
the transferee for a conversion without a 
tender ofthe debt.*® Perhaps the sugges- 
tion is sound. It is conceivable that the 
act, which results in an assignment where 
the taking was innocent, should have the 
same result where the taking was in bad 
faith. Of course, the proposition that the 
innocent taker is an assignee is adopted to 
protect an innocent taker and the right of 
the transferee is in the nature of an 


“equity.” Perhaps a court ought not to 
fabricate an “equity” in favor of a guilty 
converter. But it is certain that if it is 


only a matter of finding an intent, the same 
intent can be found in the one case as in 
the other, and so, perhaps, the transferee 
ought to be regarded as standing in the 
shoes of the pledgee. 


Apparently, the courts only regard the 
pledgee’s innocent transferee as the assignee 
of the pledge and of the debt in cases where 
the pledgor is suing the latter for the ap- 
propriation of the pledged property. This 
becomes obvious in the cases where the 
pledgor is suing the pledgee for a conver- 
sion resulting from the transfer of the 
pledge. In most of those cases, as already 
noted, the pledgee is permitted to set off or 
recoup the amount of the debt secured, 
thereby reducing the amount of the pledg- 
or’s recovery to this extent.°° Permitting 
this recoupment must be because the courts 
regard the pledgee as still being the owner 
of the debt. Of course, after the judg- 

(48) This proposition is usually assumed, but 
see supra, note 33a, especially Bank v. Ren- 
shaw, there cited. 


(49) See supra, note 31. 
(50) See supra, note 24a, 





ment is satisfied the pledgor no longer has 
a claim on the converted chattel, and the 


} title, which the pledgee originally purport- 


ed to transfer to the purchaser or taker 
from him, is a reality so far as the pledgor 
is concerned.* There is, therefore, no in- 
justice done to the pledgee’s transferee. He 
has gotten as complete a title as he could 
have expected from the pledgee and his 
dealings with the latter are left undis- 
turbed. For this reason it is not necessary 
in this case, in order to protect the inno- 
cent transferee, to hold that he is the as- 
signee of the debt. If, however, the pledg- 
or sues the transferee, the courts, in order 
to protect an innocent party, are forced to 
regard the latter as entitled to the debt and 
to permit its being set off against the value 
of the property. If this were not done 
the transferee would lose all to no one’s 
legitimate advantage which, as he has in- 
tentionally done no wrong, would be an 
undesirable result to reach. 

Occasionally the pledgee has _ illegally 
transferred the pledge to another and after 
so doing has sued the pledgor to recover 
the debt. The action should not lie.°* Re- 
lief should be denied, not because the debt 
has been necessarily paid; it may or may 
not have been, depending on the value of 
the property at the time of its illegal ap- 
propriation by the pledgee. The reason for 
refusing to give the desired relief should 
be because the pledgee having parted with 
the pledge, is unable to return it to the 
pledgor, which, by the agreement between 
the parties, is a condition to the pledgor’s 
obligation to pay. It is not proper to allow 
a pledgee to insist upon the pledgor’s per- 
formance of the agreement while he him- 
self is substantially in default with respect 
to the performance of a condition to the 
pledgor’s duty to pay. There is also a 


further objection to the pledgee’s recovery, 

(51) The judgment’s es seeerenne to 
pass the pledgor’s title to the pledgee or his 
successor in interest. White v. Martin (1834), 


Dun (1899), 75 Minn. 533, 78 W. 
(52) Sproul v. Sloan (1913), Noa Hy “284, 88 
Atl. 501. See oe he v. Ashby (1895), 132 


Mo. 238, p. 247 
(53) See supra, note 34, and Whitney v. Peay 


(1862), 24 Ark. 22, accord. 
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namely, that if the pledgee has passed the 
property to another, such transferee might 
be regarded as the owner of the debt, and 
has been so regarded where he took the 
property without notice of the pledge.** In 
spite of the apparent soundness of the 
above contention, some cases have allowed 
the pledgee to sue for the debt after an 
illegal disposition of the pledge to a third 
party, but have reduced the amount of re- 
covery by the value of the property at the 
time of its transfer by the pledgee, or with- 
in a reasonable time after notice of its 
transfer has been brought home to the 
pledgor.** The ratio decidendi of these 
cases must be that the debt is something 
distinct and apart from the security, and 
so long as the debt has not been paid it 
ought to be recoverable, regardless of what 
may have happened to the security. It 
must be said that so long as the pledgor 
is privileged to set off or recoup the value 
of the property no harm or injustice is 
done. It is true that in the end each party 
receives his due in dollars and cents, but 
it is believed that the moral effect of such 
a decision is unwholesome. It makes it 
possible for a person in the position of a 
fiduciary to violate the confidence and trust 
placed in him, and to then proceed as if no 
wrong had been done by him. 

The rule just mentioned, permitting the 
pledgee, in spite of his conversion, to sue 
upon the debt has led to the following 
situation; the pledgee being a converter 
may sue the pledgor for the debt and tl 
pledgor being a defaulting debtor may also 
sue the pledgee for the conversion.” In 
the first case the pledgor, in most jurisdic- 

(54) In oe ere v. Ashby (1895), 132 Mo. 
238. 33 S. . 806, a pledgee recovered on the 
debt under “the conditions mentioned, but the 
pledgor did not resist the action. Minor vy. 
Beveridge (1894), 141 N. Y. 399, 36 N. E., 404; 
Dimock v. Bank (1893), 55 N. J. L. 296, 25 Atl: 
926: Rush v. Bank (1895), 71 Fed. 102. 

Professor Edward H. Warren approves such 
a decision, urging that there is “no occasion for 
the court to lay down a rule that an unauthor- 
ized transfer of the pledge forfeits the right in 
personam to which_the pledge was security.” 
Warren’s Cases on Property, p. 374. It is sub- 
mitted that the matter is not one of forfeiture, 
but is merely a matter of contract law. The 
pledge cannot be treated as a transaction sep- 
arate and apart from the loan; it is a part of 
the same contract. The agreement is that when 
the money is paid the security will be returned. 
If the pledgee cannot perform this agreement, 


his right in personam is not enforceable. 
(55) See supra, notes 28 and 31. 





tions, sets off or recoups the value of the 
property,°° and in the second case the 
pledgee reduces the amount of recovery by 
the amount of the debt.** Although no au- 
thority has been found, it is certain that 
an action brought by either party, and pur- 
sued to judgment, must prevent a suit by 
the other party if the appropriate matter 
for recoupment has been duly pleaded and 
allowed. In the pledgee’s action the re- 
coupment is a substitute for the pledgor’s 
action of trover, and in the pledgor’s ac- 
tion it is a substitute for the pledgee’s ac- 
tion of debt. The result, therefore, ob- 
viously is that whichever action is brought, 
the rights of both parties may be finally 
settled and adjudicated. Moreover, if the 
pledgee’s disposition of the property has 
been a transfer of the same to another, 
title in such transferee may be confirmed 
because the pledgor in either action is al- 
lowed the value of the property.** 
James Lewis Parks. 
Columbia, Mo. 


(56) See supra, note 24a. 

(57) See supra, note 41. , 

(58) Of course, in the normal action of 
trover, the title will not be confirmed in the 
defendant until the judgment is satisfied. But 
and the debt exceeds the value of the property, 
if the pledgee is suing the pledgor on the debt, 
and recoupment is allowed, title will be imme- 
diately confirmed because the pledgor is al- 
lowed bv the recoupment the value of the prop- 
erty, it being dedueted from the pledgee’s claim. 








POST OFFICE— WITHDRAWAL OF USE 
OF MAILS. 





LEACH V. CARLILE. 





42 Sup. Ct. 227. 





United States Supreme Court. Submitted Jan. 
18, 1922. Decided Feb. 27, 1922. 





Where the Postmaster General issued a fraud 
order against complainant. which was based, 
not on a ruling that complainant’s remedy did 
not produce results claimed for it, which was 
a matter of opinion on which the testimony 
was conflicting. but on a finding that complain- 
ant was perpetrating a fraud on the public by 
advertising his remedy as a panacea, which it 
clearly was not. the decision of the Postmaster 
General was on a question of fact committed 
to his decision by statute, which will not be 
reviewed, where it is fairly arrived at and has 
substantial evidence to support it, so that it 
cannot be said to be palpably wrong and 


arbitrary. 

Mr. Lee D. Mathais, of Chicago, Ill., for ap- 
pellant. 

Messrs. Assistant Attorney General Crim. 
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Solicitor General James M. Beck, and Harry 
S. Ridgely, both of Washington, D. C., for ap- 


pellee. 
Mr. Justice CLARKE delivered the opinion 
of the Court. 


The appellant, doing business in the name 
of “Organo Product Company,” in his bill 
prayed for an injunction restraining the Post- 
master at Chicago from giving effect to a 
“fraud order” against him, issued by the Post- 
master General on August 15, 1919, pursuant 
to authority of Revised Statutes, §§ 3929 and 
4041 (Comp. St. §§ 7411, 7572). The order 
was in the usual form, prohibiting the delivery 
of mail or payment of money orders to appel- 
lant, and directing the disposition of mail 
which should be addressed to him. The Dis- 
trict Court, refusing the injunction, dismissed 
the bill, and the Circuit Court of Appeals af- 
firmed its decree. Leach v. Carlile, 267 Fed. 
61, 


The appellant was engaged in selling what 
he called “Organo Tablets,” which he adver- 
tised extensively through the mails as “recom- 
mended and prescribed by leading physicians 
throughout the civilized world for nervous 
weakness, general debility, sexual decline or 
weakened manhood and urinary disorders 
* * * sleeplessness and rundown system,” 
and various other ailments. 


Appellant is an old offender, a prior fraud 
order having been issued against him, under 
another name, in April, 1918, as a result of 
which he changed his trade-name and modified 
in a measure his advertising matter. 


The order complained of was entered after 
an elaborate hearing, of which the appellant 
had due notice and at which he was repre- 
sented by counsel, and introduced much evi- 
dence, 


The only error assigned in this court is the 
affirming by the Circuit Court of Appeals of 
the decree of the District Court, refusing the 
injunction and dismissing the bill. In argu- 
ment it is contended that the question decided 
by the Postmaster General was that the sub- 
stance which the appellant was selling did not 
produce the results claimed for it, that this, 
on the record, was a matter of opinion as to 
which there was conflict of evidence, and that 
therefore the case is within the scope of 
American School of Magnetic Healing v. Mc- 
Annulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 
90. Without considering whether such a state 
of facts would bring the case within the de 
cision cited, it is sufficient to say that the 





question really decided by the lower courts 
was, not that the substance which appellant 
was selling was entirely worthless as a medi- 
cine, as to which there was some conflict in 
the evidence, but that it was so far from be- 
ing the panacea which he was advertising it 
through the mails to be, that by so advertising 
it he was perpetrating a fraud upon the pub- 
lic. This was a question of fact which the 
statutes cited committed to the decision of the 
Postmaster General, and the applicable, settled 
rule of law is that the conclusion of a head of 
an executive department on such a question, 
when committed to him by law, will not be 
reviewed by the courts where it is fairly ar- 
rived at and has substantial evidence to sup- 
port it, so that it cannot justly be said to be 
palpably wrong and therefore arbitrary. Bates 
& Guild Co. v. Payne, 194 U. S. 106, 108, 109, 
24 Sup. Ct. 595, 48 L. Ed. 894; Smith v. Hitch- 
cock, 226 U. S. 53, 58, 33 Sup. Ct. 6, 57 L. Ed. 
119; Houston v. St. Louis Independent Pack- 
ing Co., 249 U. S..479, 484, 39 Sup. Ct. 332, 63 
L. Ed. 717; United States ex rel. Milwaukee 
Social Democratic Publishing Co. v. Burleson, 
255 U. S. 407, 418, 41 Sup. Ct. 352, 65 L. Ed. 
—, and cases cited. 

,An examination of the record fully justifies 
the conclusion of the Circuit Court of Appeals 
that it not only fails to show that the Post- 
master General had no warrant of law for his 
order but that, on the contrary, it shows there 
was abundant ground for it. The decree of 
the Circuit Court of Appeals must be 

Affirmed. 

Mr. Justice HOLMES, dissenting. 

The statute under which fraud orders are 
issued by the Postmaster General has been de- 
cided or said to be valid so many times that 
it may be too late to expect a contrary deci- 
sion. But there are considerations against it 
that seem to me never to have been fully 
weighed and that I think it my duty to state. 


The transmission of letters by any general 
means other than the postoffice is forbidden 
by the Criminal Code, §§ 183-185 (Comp. St. 
§§ 10353-10355). Therefore, if these prohibi- 
tions are valid, this form of communication 
with people at a distance is through the post- 
office alone; and notwithstanding all modern 
inventions, letters still are the principal means 
of speech with those who are not before our 
face. I do not suppose that anyone would say 
that the freedom of written speech is less pro- 
tected by the First Amendment than the free- 
dom of spoken words. Therefore I cannot un- 
derstand by what authority Congress under- 
takes to authorize anyone to determine in ad- 
vance, on the grounds before us, that certain 
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words shall not be uttered. Even those who 
interpret the Amendment most strictly agree 
that it was intended to prevent previous re- 
straints. We have not before us any ques- 
tion as to how far Congress may go for the 
safety of the nation. The question is only 
whether it may make possible irreparable 
wrongs and the ruin of a business in the hope 
of preventing some cases of a private wrong 
that generally is accomplished without the aid 
of the mail. Usually private swindling does 
not depend upon the postoffice. If the execu- 
tion of this law does not abridge freedom of 
speech I do not quite see what could be said 
to do so. 

Even if it should be held that the prohibi- 
tion of other modes of carrying letters was 
unconstitutional, as suggested in a qualified 
way in Matter of Jackson, 96 U. S. 727, 24 L. 
Ed. 877, it would not get rid of the difficulty 
to my mind, because the practical dependence 
of the public upon the postoffice would remain. 
But the decision in that case admits that pos- 
sibly at least the prohibition as to letters 
would be valid. That case was not dealing 
with ‘sealed letters. The decisions thus far 
have gone largely if not wholly on the ground 
that if the Government chose to offer a means 
of transportation which it was not bound to 
offer it could choose what it would transport; 
which is well enough when neither law nor 
the habit that the Government’s action has 
generated has made that means the only one. 
But when habit and law combine to exclude 
every other :it seems to me that the First 
Amendment in terms forbids such control of 
the post as was exercised here. I think it 
abridged freedom of speech on the part of the 
sender of the letters and that the appellant 
had such an interest in the exercise of their 
right that he could avail himself of it in this 
case. Buchanan v. Warley, 245 U. S. 60. 38 
Sup. Ct. 16, 62 L. Ed. 149, L. R. A. 1918C, 210 
Ann. Cas. 1918A, 1201. 

Mr. Justice BRANDEIS concurs in this opin- 
ion, 4 \¥i 


Note—Constitutionality of Statute Effecting 
Government Monoply of Mail and Packet Car- 
riage Business——“The Congress shall have power 
. . . to establish post offices and post roads.” 
(Const. Art. I, Sec. 8). 

In 1825 .Congress enacted (4 Stat. 107, Sec. 
19): “That no stage or other vehicle which regu- 
larly performs trips on a post road or on a 
road parallel to it, shall convey letters,” etc. In 
various and more extensive forms the prohibition 
has been continued since, and is now, 35 Stat. 
1123, Sec. 181-185, making unlawful the private 
conveyance of “letters or packets,” with some 
exceptions. 





“The entire history of the legislation on this 
subject from the beginning, and the many ad- 
judicated cases as well, show the legislative in- 
tent to have been to maintain for the govern- 
ment a monopoly only of the carriage of its 
mails, consisting of letters and packets of letters 
and the like mailable matter.” Williams v. Wells 
Fargo, 101 C. C. A. 328, 177 Fed. 352. 

In Matter of Jackson, 96 U. S. 727, the Court, 
(by Mr. Justice Field) say ... “if with such a 
prohibition, the transportation in the mail could 
also be forbidden, the circulation of the docu- 
ments would also be destroyed, and a fatal blow 
given to the freedom of the press,” and in the 
head note by Mr. Justice Field, “When, there- 
fore, printed matter is excluded from the mail, 
its transportation in any other way can not be 
forbidden by Congress.” 

In re Rapier, 143 U. S. 110, follows the Jack- 
son case. Both may be construed as strongly 
intimating that the legislation (in its broadness, 
at least) is unconstitutional. Under the deci- 
sions a most peculiar construction would seem 
to be necessary to be constitutional. 








HUMOR OF THE LAW 





Judge: “Your tale that you stole this money 
subconsciously impresses me.” e 

Prisoner: “It’s true, your Honor. I, my 
real self, didn’t know a thing about it.” 

Judge: “Therefore, I am going to let your 
subconscious self imagine that it is out and 
getting the air for six months.”—Wayside 
Tales. 





“Bill, you left here with $400. What became 
of it?” 

Bill studied a minute and replied: “Waal, 
I reckon I lost about a hundred and fifty in a 
stud game. I must a left about a hundred at 
the Fashion Dance Hall and Bright Angel Cafe, 
and I reckon I spent close to a hundred for 
booze.” 

“Well, what did you do with the other fifty?” 
persisted the boss. 

“Can’t remember exactly,” replied Bill after 
due reflection, “I guess I must ’av’ just natch- 
erally fooled that away.” 





Colored Recruit—‘“Say, sahjent, lucidate to 
me de s’nificance ob dis heah numbah which 
*pears on mah loomnum lavilleah.” 

Old-Timer—“Boy, lissen to knowledge. Dat’s 
yo’ heavenly billet numbah in case de ole bony 
gent wid de crooked razoo axdentally unhitches 
yo’ soul from yo’ galluses.” 

Colored Recruit—“Hot towel! Sho hopes mah 
wings fits bettah dan dese cowhide bahges, 
p’vidin’ ah has to propel mahse’f to Numbah 
3,250,884 Pah-dise Avenoo,”—The American 
Legion Weekly. 
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1. Automobiles—Collision.— Instruction that 
the driver of an automobile can act on the as- 
sumption that a person crossing the street will 
exercise ordinary care held misleading.—Good- 
win v. Eugas, Mow 236 S. W. 50. 

2.—Contributory Negligence.—In an action 
for injuries sustained by the driver of an auto- 
mobile truck struck by a train at a badly ob- 
structed crossing at which plaintiff testified 
trains on the main track could not be seen be- 
fore reaching such track, evidence that he 
looked and listened for trains, but did not stop 
the truck and go ahead or have his companion 
go ahead and look for trains, held to make a 
question for the jury whether he acted as a per- 
son of ordinary prudence would have acted un- 
der am cat arama .—Baker v. Partney, Tex., 
236 S 

3. Damages.—lIn an action by a pedestrian 
for injuries received by being run down by 
detendant’s automobile, which was attempting 
to pass another automobile at a point where 
plaintiff was waiting for a street car, a special 
finding by the jury that plaintiff was not neg- 
ligent, held amply sustained by the evidence.— 
Nelson v. Pauli, Wis., 186 N. W. 217. 

4. Negligence.—The mere fact that one 
killed when the truck on which he was riding 
was struck by a train was with the driver of 
the truck when he passed over the same cross- 
ing shortly before the accident, and so had an 
opportunity to know the conditions hindering 
the view at the crossing and the danger in- 
volved in passing over it, did not show negli- 
gence as a matter of law in being on the truck 
at the time of the accident, or that the driver’s 
negligence, if any, was imputable to him, in 
the absence of any showing that they were en- 
gaged in a joint enterprise, that deceased had 
anything to do with the operation of the truck, 
or that he had any control over or right to di- 
rect the driver in its operation.—Baker v. 
Fields, Tex.. 236 S. W. 170. 

5. Negligence. —In case of personal injuries 
from being knocked down by an automobile, 
negligence in driving is not presumed, and the 
rule of res_ipsa loquitur is not applicable.— 
Mathers v. Botsford, Fla., 90 So. 375. 

6. Bankruptey—“Act of Bankruptcy.”—Ap- 
plication by an insolvent corporation to have 
trust mortgage declared void and a cloud upon 
the corporation’s title, to enjoin defendant, who 
claimed to act as trustee under such mortgage, 
from proceeding as such, for an accounting by 
such defendant to the corporation, and ‘for the 
appointment of a receiver to hold property cov- 
ered by mortgage for preservation thereof pend- 
ing determination of the case on the merits 
held an “act of bankruptcy,” under Bankruptcy 
Act, § 8a (Comp. St. § 9587), making an appli- 
cation by an insolvent person for a receiver 
or trustee for his property an act of bankruptcy, 














though the corporation’s application for the re- 
ceiver did not arise from and was not based on 
its insolvency, and though the application was 
for a temporary rather than a permanent re- 
ceiver.—Petition of France Foundry & Machine 
Co., U. S. D. C., 276 Fed. a. 

‘2 Lien.—Where a creditor obtained judg- 
ment in garnishment against a debtor of the 
insolvent within four months prior to the filing 
of the petition in bankruptcy, after obtaining 
a writ of attachment fi fa. under Rev. Code 
Del. 1915, §§ 4124, 4127. 4145, 4388, relating to 
attachment and garnishment, held, that such 
garnishment proceedings gave the creditor a 
“lien” on the debt due by the garnishee to the 
insolvent within the meaning of Bankruptcy Act, 
§ 67f.—In re Dukes, U. S. D. C., 276 Fed 4, 

8.——Stay of Judgment.—Where, in action in 
state court against bankrupt prior to his ad- 
judication, his property was attached, and re- 
leased on a surety company’s undertaking, and, 
on his adjudication, the bankruptcy court made 
an order staying the entry of judgment in the 
gaction, such order held properly vacated by the 
bankruptcy court on a showing that the surety 
company had no property belonging to the 
bankrupt, nor collateral for the undertaking, 
and that the undertaking did not require the 
issuance of execution against the bankrupt, and 
that. the surety company was liable on the 
mere entry of judgment, so that it appeared 
that no prejudice was created against the bank 
rupt’s estate, nor would loss be occasioned to 
it if judgment were recovered against the sure- 
ty company; for Bankruptcy Act, § 11, is per- 
missive, not mandatory, and is addressed to the 
discretion of the trial judge.—In re Rosenstein, 
U. S. C. C. A., 276 Fed. 704 

9. Banks and Banking—Bill of Exchange.— 
A bank organized under the laws of this state 
has no authority to accept a bill of exchange 
payable at a future date, and if the cashier of 
a bank makes such an acceptance, the bank 
cannot be held liable thereon, where it does 
not receive any consideration therefor and does 
not realize anything out of the transaction.— 
fegereett v. Kansas State Bank, Kan., 202 Pac. 


10. Conditional Indorsement.—Under Or. L. 
§ 7831, providing that, when an indorsement is 
conditional, a party required,to pay may dis- 
regard the condition, but one to whom the in- 
strument is negotiated holds it or its proceeds 
Subject to the rights of the person indorsing 
conditionally, where the drawer of a check pro- 
cured its certification and thereafter indorsed 
it conditionally, the bank, having paid the 
check, was not liable to the drawer, though 
the condition had not been performed.—Keeler 
Bros. v. School Dist. No. 25, U. S. D. C., 276 
Fed. 7565. 

11. Biils and Notes—Failure of Considera- 
tion.—Under Rev. St. 1919, § 1404, a partial 
failure of consideration for bill of exchange or 
promissory note, where the amount of the con- 
sideration failing is liquidated or can be def- 
initely calculated, is a defense pro tanto to an 
action on, or a claim under, the instrument.— 
O’Day v. Annex Realty Co., Mo., 236 S. W. 22. 

12. Fraud in Procurement.— Where the 
maker of a promissory note subsequently re- 
news the note, he cannot set up fraud in the 
procurement of the original note if he knew 
of the fraud at the time he executed the re- 
newal note. The making of the renewal note 
under such circumstances is a waiver of the 
fraud and a recognition of the validity of the 
original note, and amounts to a ratification 
thereof.—McGinnis v. McCormick, Ga., 110 S. E. 











41, 

13. Breach of Marriage Promise—Financial 
Condition—In an action for damages for 
breach of promise to marry, it was proper for 
the trial court to receive in evidence testimony 
of the plaintiff giving conversations during the 
courtship, in which defendant told her what he 
was worth Gnancially and of. what his property 
consisted.—Higgins v. Doty, Neb., 186 N. 315. 

14. Mental Anguish.—An action for breach 
of promise of marriage is in form on contract; 
but in respect of damage it is in general gov- 
erned by the law applicable to tort actions. 
Menta! anguish is an element of actual dam- 
exes, The defendant's financial condition at the 
time of the trial, though the breach was sev- 
eral vears before. is property considered.—Bu- 
kowski v. Kuznia, Minn., 186 N. W. 311. 

15. Carriers of Goods—Delivery. —Where a 
carrier had no warehouse, but used compress 
company’s premises for storage of cotton at a 
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certain point, and where it burned after it was 
unloaaed on the compress company’s platform, 
and had been weighed and samples tnerefrom 
drawn pursuant to custom, and before consignee 
could optain possession, because instruments re- 
quired of the compress company by the carrier 
precedent to delivery to the owner, pursuant to 
custom, had not been delivered, the carrier was 
liable for its loss as a carrier under Kev. St. art. 
712, since the cotton had not been delivered; the 
compress company under the circumstances be- 
ing the agent of carrier, and not the agent 
of consignee.—Houston & T. C. Ry. Co. v. Jd. 
W. Geer & Sons, Tex., 236 S. W. 199. 

16. Liability as Warehouseman.—‘“Under a 
stipulation in a bill of lading of an interstate 
shipment that the carrier shall be liable, as 
warehouseman only, for goods after arrival at 
destination and not removed within the speci- 
fied time, the carrier is liable only for negli- 
gence; and if the loss admittedly occurs by fire 
the burden is on the plaintiff to prove negli- 
gence, notwithstanding the rule may be differ- 
ent under state law.” entral of Georgia Ry. 
Co. v. Owens, Ga., 110 S. E. 339. 

17. Carriers of Live Stock—Feeding and Wa- 
tering.—Where, as required by a carrier’s pub- 
lished tariffs, notations were made on contracts 
of shipment and the waybills as to the places 
at which live stock were to be fed and watered, 
such notations became binding on both parties 
as though incorporated in the contracts as for- 
mal stipulations—Cook v. Northern Pac. Ry. 
Co., Mont., 203 Pac. 512. 

18. Carriers of Passengers—Boarding Car.— 
Presence near the street railroad track of a 
truck, against which plaintiff was carried by 
the starting of a car while he was boarding it. 
was not an intervening cause of the injury, but 
a concurring cause.—Kausch v. Chicago, Mil- 
waukee Electric Ry. Co., Wis., 186 N. W. 257. 

19. Jolts and Jars.—Premature birth of a 
child to a passenger suing for injury affords 
not proof of the violent or unusual movement 
of the car in which she was riding.—Elliott v. 
Chicago, M. & St. P. Ry. Co., Mo., 236 S. W. 17. 

20. Negligence.— Exemplary damages are 
not recoverable for negligent conduct, unless 
done with such reckless indifference that the 
law will imply intention, or with such con- 
sciousness of the negligence as is tantamount 
to intentional wrongdoing.—Reel v. Consoli- 
dated Inv. Co., Mo., 236 S. W. 43. 

21. Commerece— Common Carrier.— A _ state, 
constructing, equipping, and maintaining a 
Barge Canal for public use, is not a common 
carrier of commerce, intrastate or interstate, 
where it furnishes the canal to common car- 
riers by water without charge.—People v. Pub- 
lic Service Commission, N. Y., 191 N. Y. S. 636. 

Constitutional Law—License Fees.—Gen. 
Laws 1919, p. 273, authorizing cities to impose 
dog license fees to create a fund to reimburse 
owners of sheep and other domestic animals 
killed or injured by dogs, does not violate 
Const. art. 1, § 20, by granting special priv- 
ileges to such owners; the act merely protect- 
ing them from the destruction of their prop- 
erty.—Hofer v. Carson, Ore., 203 Pac. 325. 

23. Parole Commission Act.—Parole Com- 
mission Act, providing for the commitment, for 
an indeterminate sentence not exceeding three 
years, of any person convicted in a city of the 
first class of any crime or offense for which 
the court may sentence to the penitentiary, or 
other institution under the jurisdiction of the 
department of correction, is not unconstitu- 
tional because of discriminating between per- 
sons convicted of misdemeanor in cities of the 
first class and those convicted of similar of- 
fenses in other parts of the state.—People v. 
M’Cann, N. Y., 191 N. Y. S. 574. 

24. Corporations—Authority of Agent.—When 
such an agent makes an oral agreement, as 
supplemental to the written agreement of the 
company, and which oral agreement is. by the 
terms of the written agreement, one which the 
agent has no authority to make, the fact that 
he misrepresented the present attitude of the 
company and did not intend or expect that the 
promise would be carried out, though this 
might fix liability for fraud upon him, would 
not fix responsibility upon the company, for 
the purchaser of the stock had notice that the 
agent was acting beyond his authority in mak- 
ing such an oral promise. huster v. North 
American Hotel Co., Neb., 186 N. W. 87. 

25.——Corporate Existence.—By suing a cor- 

oration on an obligation which it is contended 
t owes, plaintiff asserts its business and affairs 

















are not fully adjusted and wound up, and by 
making it a party concedes it is not an “ex- 
lnguisheda entity,” and so in a suit against a 
corporation for rent, where it asserts a coun- 
terciaim, plaintiff claiming it was dissolved 
prior to the transaction on which the counter- 
claim was based, and that it therefore could 
not acquire any rights to the set-off, could not 
deny its corporate existence to set up the coun- 
terclaim, particulariy as it grew out of an 
agreement concerning the rent, and right to 
piead it does not depend on its acquisition from 
a third person.—Grand St. Realty Co. v. Uni- 
versal Textile Co., N. Y., 191 N. Y. S. 655. 

26. Liability of Stockholders.—Where one 
corporation assumes an indebtedness of another 
corporation, the contract between the corpora- 
tions, as far as the creditor is concerned, 
amounts to a mere offer, and as affécting the 
time of accrual of liability of stockholders, 
there is no liability to the creditor on the cor- 
poration assuming the indebtedness until the 
ereditor accepts, by suit or otherwise.—More v. 
Hutchinson, Cal., 203 Pac. 97. 

27. Private Debt.—Where the general man- 
ager of a corporation paid his individual debt 
by check on its account which he signed in its 
name as manager, his creditor was charged with 
notice of his want of authority to issue the 
check therefor, and, not having made inquiry 
in relation thereto, and having parted with 
nothing in reliance on any act of the corpora- 
tion, there were no equities in the creditor’s 
favor, requiring it to apply its indebtedness to 
the manager to satisfy such check.—Farmers’ 
Market v. Austin, Wash., 203 Pac. 42. 

28. Stock Subscription.—A corporation is 
not necessarily bound as to a subscriber for 
stock by false representations made by a co- 
subscriber before organization, though with 
knowledge on his part of such statements, the 
co-subscriber became a director and secretary- 
treasurer, and the subscriber is not entitled to 
rely thereon in an action on his subscription 
where his pleading did not directly state that 
the corporation had notice of such false repre- 
sentations, or that they were present in the co- 
subscriber’s mind while acting for it.—Myrtle 
Point Mill & Lumber Co. v. Clarke, Ore., 203 
Pac. 588. 

29. Customs Duties—Toll Bridges.—Act Feb. 
18, 1911, § 5, as amended by Act Feb. 7, 1920, 
requiring a special license for the immediate 
lading or unlading of any vessel or other con- 
veyance at night or on Sundays or holidays, 
and the payment to the collector of customs of 
the extra compensation of customs officers em- 
ployed therefor, and the giving of a bond to 
indemnify the United States against all losses, 
has no application to toll bridges over thé Ni- 
agara river, over which passengers only pass 
on foot or in trolleys or automobiles, notwith- 
standing the provisions of section 5, including 
services in connection with the examination of 
passengers’ baggage in the services for which 
extra compensation shall be paid, especially in 
view of the distinction heretofore made by stat- 
utes between passengers’ baggage and personal 
effects and goods imported as merchandise.—In- 
ternational Ry. Co. v. Davidson, U. S. 8S. C., 42 


Sup. - 179. 

36. Electricity—Due Care.—Where a large 
limb of a tree fell across a highway, breaking 
transmission wire of electric railroad which 
came in contact with wire fence, and the break- 
ing of the limb was not due to a storm, evi- 
dence that during the same summer, and prior 
to the accident, two other limbs of the tree 
had given away and fallen across the road un- 
der similar weather conditions, held admissi- 
ble, in action for death of boy from contact 
with wire fence, to show the decayed condition 
of the tree, and to prove that defendant, b 
the exercise of reasonable care, could have 
known of its dangerous condition.—Hagerstown 
& F. Ry. Co. v. State. Md., 115 Atl. 783 

31. “Personal Property.’—Electricity made 
by artificial means is a product of manufacture, 
and is personal property.—Hetherington v. Camp 
Bird Mining, Leasing & Power Co., Col., 202 
Pac. 1087. 

32. Eminent Domain—Sewer Construction.— 
A city may appropriate land for the purpose of 
constructing a sewer, without condemnation 
proceedings, and without first making compen- 
sation or providing for an assessment of dam- 
ages.—Sullivan v. City of Goodland, Kan., 203 


‘ac. 2 
33. Highways—“Paved Roads.”—Roads cov- 
ered with sand, clay or any material making 
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a firm, hard, smooth surface over which horses, 
carriages, automobiles, and other vehicles may 
pass are “paved roads” within Const. art. 3, § 
52, and Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
619, authorizing the construction only of ma- 
cadamized or paved roads and turnpikes.—Gib- 
son v. Davis, Tex., 236 S. W. 3. 

34. Insurance—Burglary.—In an action on a 

policy insuring against burglary by force and 
violence of which there should be visible marks, 
where there was a substantial conflict of tes- 
timony on the issue as to visible marks of 
force and violence at the place of the entry, 
and a verdict for defendant would not have 
been manifestly against the weight of the evi- 
dence, it was error to direct a verdict for plain- 
tiffs Huffaker v. Ireland, Col., 203 Pac. 656. 
_ 35.——Capsizing of Vessel_—Where 40 tons of 
iron, constituting a part of the cargo of a 
barge, was moved from where it was piled 30 
or 40 feet toward the bow, to get access to 
other part of cargo on which such iron was 
piled, and the captain left the barge with some 
water in its hold and with barge listed to 
starboard, and on return found barge listing 
still more, with 10 inches of water in its hold, 
and after water was pumped out the cargo 
rolled across the decks over .the starboard gun- 
wale and thereby capsized the vessel, the loss 
sustained could not be recovered under policy 
insuring barge “against the adventures and 
perils of the harbors, bays, sounds, sea, rivers, 
and other waters,’ and providing that “want 
of ordinary care and skill in loading and stow- 
ing the cargo” was an excepted a3 —Cary v. 
Home Ins. Co., N. Y., 191 N. Y. S. ‘ 

36. Mortgage.—Since a Peel anthann by mort- 
gagor to keep the premises insured for the bene- 
fit of the mortgagee is personal, and does not 
affect or run with the land, the rule that, where 
a mortgagor, so covenanting, takes out insur- 
ance in his own name, it will, in case of loss, 





be impressed with an equitable lien in favor of. 


the mortgagee, does not apply to insurance 
taken out in his own name by mortgagor’s 
grantee subject to the Pee v. 
== Realty Co., N. Y., 191 N. Y. S. 599. 

37. Proof of Loss.  Bentna of insurer’s ad- 
juster in examining the premises after a fire 
loss, in listing in detail, in co-operation with 
insured, the property destroyed and the amount 
of loss, and in saying to insured, in effect. that 
the only question to be determined was the 
amount of liability held a waiver of detailed 
proof of loss. North British & Mer- 
cantile Ins. Co., Mont., 203 Pac. 521. 

38. Reinstatement.—Where a policy holder 
is led honestly to believe that by conforming 
to certain requirements stated by an agent, his 
policy will be reinstated, and where he com- 
plies with the requirements, and thereafter the 
company neglects to notify him that his rein- 
Statement application is rejected, it waives the 
provisions of the policy under which its non- 
liability might otherwise be asserted.—Lechler 
v. Montana Life Ins. Co., N. D., 186 N. W. 271. 

39. Landlord and Tenant—Lease.—A _ lease 
providing that the lessee should have the “first 
right to re-lease” for a further term of three 
years, on the same conditions and terms as 
therein mentioned, did not give an absolute and 
unqualified right to have a re-lease, but merely 
a preferential right to a re-lease in the event 
the lessors desired to lease the property, and 
did not desire to sell it or occupy it themselves. 
ae Co. v. Littlefield, Mass., 133 N. E. 

0. 
40. Libel and Slander—Libel Per Se.—The de- 
fendant, in answering a newspaper article pub- 
lished by the plaintiff of and concerning the 
defendant, said inter alia that the plaintiff “tells 
false hoods in that he says he does things in 
all fairness.” Held. that these words must be 
construed in connection with the subject to 
which they relate, and in light of the undis- 
puted facts and circumstances, and that when 
so construed they are not libelous per se.— 
Leonard v. Roberge, N. D., 186 N. W. 252. 

41. Master and Servant—Constant Lookout.— 
While an employee has no right to close his 
eyes to an obvious danger or to fail to exercise 
reasonable care for his own safety, there is 
no absolute rule of law requiring him to be 
constantly on, the lookout for dangerous ob- 
structions, of which he has no knowledge at 
his working place or in passage ways provided 
by the employer for his use.—Atlantic Ice & 
Coal Corporation v. Van, U. S. C. C. A., 276 
Fed. 646. 














42. Dangerous Employment.—The employ- 
ment of a boy about 12 years old by a cor- 
poration to act as chauffeur for one of its 
adult employees using an automobile is not an 
“employment dangerous to life and limb” for- 
bidden by St. 1919, § 1728a, subsec. 23, so as to 
make the employer liable for his death from 
injuries by a train.—Schmidt v. Wisconsin Su- 
gar Co., Wis., 186 N. W. 222. 

43. Defective Coupling.—This case is con- 
trolled by the ruling of this court in Nix v. 
Southern Railway Co., 4 Ga. App. 331, 61 S. E. 
292, where it was held that “a car coupler who 
sees and knows that the drawhead and knuckle 
of the coupling are defective and will not act 
automatically, and who, while an engine with 
ears attached is backing rapidly to the point 
where the coupling is to be made, kicks against 
the drawhead and knuckle to adjust them, just 
at the moment of impact, and thus gets his 
foot mashed, is, in legal contemplation, the 
author of his own injury, and cannot hold the 
railway company liable therefor, although a 
signal given by him was disregarded by’ the 
engineer in thus rapidly backing the engine 
and cars; it not appearing that the injured em- 
ployee did not see and know the speed at which 
the engine and cars were running.’’—Green v. 
Flint River N. E. R. Co., Ga., 110 S. E. 243. 

44, Medical Aid.—Where an employer, hav- 
ing knowledge of an accident and injury, and 
knowing that employee needed further treat- 
ment, failed to make active effort to see that 
he got the necessary medical care required by 
the Workmen’s Compensation Act, § 25, which 
implies more than a passive willingness to com- 
ply with its requirements, the employer cannot 
complain that it was not notified when em- 
ployee’s condition became more serious by rea- 
son of general septicaemia.—Bucyrus Co. v. 
Reisinger, Ind., 133 N. E. 516. 

45. Mines and Minerals—Breach of Lease.— 
The damages recoverable by Code Pub. Gen. 
Laws, art. 75, § 71, providing that plaintiff in 
ejectment cases shall recover the mesne profits 
and damages sustained by him and caused by 
the ejectment and detention, are co- -extensive 
with the right to recover in trespass, and hence 
in a suit in ejectment and for damages after 
notice of the breach of a covenant of the lease 
of a coal mine, which is based on the taking 
of coal as the result of negligence, so the rule 
as to damages in absence of negligence in sec- 
tion 92 did not apply, plaintiff was entitled to 
recover such sum per ton as the jury found the 
coal was worth when first severed and before 
it was put on mine cars, without deducting the 
expense of severing.—Strathmore Coal Mining 
Co. y. Bayard Coal & Coke Co., Md., 115 Atl. 
620. 
46. Mortgages—Liens.—Failure to pay claims 
which were not liens on the property when the 
mortgage was taken but which, if not paid, 
will become liens thereon superior to the mort- 
gage is deemed waste. Failure to pay taxes 
or interest on prior mortgages is waste within 
is rule.—Nielsen v. Heald, Minn., 186 N. W. 











"et. Municipal Corporations — Obstruction of 
Sidewalk.—Violation of a city ordinance in 
maintaining a pump on a sidewalk will not 
prevent a recovery for damages to the pump 
from being struck by an automobile, unless the 
obstruction of the sidewalk was the proximate 
cause of the collision and resulting damages.— 
waa remem v. Kappler. Ind., 133 N. E. 619. 
8.——Obstruction in Street.—In a proceeding 
we" enjoin the obstruction of a street by use 
as a bond market, where the nuisance to the 
plaintiffs resulted in a continuing damage, the 
use of the street for no length of time could 
bar plaintiffs from enjoining such nuisance.— 
Broad Exch. Co. v. Curb Stock & Bond Market, 
N. Y.. 191.N. Y. 8S. 584. 

49. Public Funds.—City Board of Water 
Commissioners is not authorized to reimburse 
an employee who was compelled to pay dam- 
ages to persons injured through his negligence: 
such negligence not occurring while he was 
engaged in actual work for the board or in 
protecting its property or rights.—State v. 
Foote, Minn., 6 N. W. 230. 

50. Zoning Ordinance.—Ordinance of city of» 
Dallas, prohibiting the erection of a business 
building in certain residential sections of the 
of held void.—Hill v. Storrié, Tex., 236 S. W. 


51. Railroads — Service of Process. — Subdi- 
vision 9 of Rem. Code 1915, § 226, providing for 
service of summons on agent, cashier or secre- 
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tary of foreign corporation, and not subdivision 
4, providing for service upon station, freight, 
ticket, or other agent of a railroad corporation, 
governs an action against a foreign railroad 
corporation, and, in view of section 687, a writ 
of garnishment against a foreign railroad cor- 
poration is properly served upon an assistant 
cashier in its treight office, whose duty is to 
handle pay rolls—Sunada y. Oregon-Washing- 
ton R. & Nav. Co., Wash., 203 Pac. 64. 

52. Sales—Acceptance.—in view of Personal 
Property Law, § 85, subd. 3, providing that 
there is acceptance when the buyer, either be- 
fore or after delivery of the goods, expresses 
by word or conduct his assent to become the 
owner, statements by the buyer of a boat load 
of potatoes, to others, that he had bought them 
from the seller, constituted an acceptance.— 
Fianigan v. Waterman, N. Y., 191 N. Y. S. 646. 

53. Breach of Contract. — Representations 
made by the purchaser of a commodity to the 
vendor as to why the purchaser wished to buy 
the article, the probability of a decline in the 
market price at a later time, as to the reason 
why he is agreeing to pay a larger price than 
the market seems to justify, are not such rep- 
resentations as will justify an avoidance of the 
contract by the vendor upon discovering that 
they were untrue, where the relations of the 
parties were not of such a character as to re- 
quire the exercise on the part of the vendee 
toward the vendor of a greater degree of good 
faith and fair dealing than he would be re- 
quired to exercise in trading at arms length. 
—Hart v. Marbury, Fla., 90 So. 173. 

54. Breach of Contract.—Under a contract 
for the sale by plaintiff and the purchase by 
defendant of the entire product of a coal mine 
during a term of years, a provision that de- 
fendant should, “as nearly as possible,” order 
and take a stated quantity in each of the cal- 
endar months of each year, held to relate to 
the manner of performance, and plaintiff held 
not to have waived the right to sue for a breach 
of the contract because it did not declare a vio- 
lation at the time defendant first failed to 
take the quantity specified for a particular 
month.—Rocky Mountain Fuel Co. v. Consoli- 
dated Coal & Coke Co., Cc. C. A., 276 Fed. 
661 


55. Implied Warranty.—Under Personal 
Property Law, § 96, subd. 1, providing that 
where the buyer, expressly or by implication, 
makes known to the seller the particular pur- 
pose for which the goods are required, and re- 
lies on the seller’s skill or judgment, there is 
an implied warranty of fitness of the goods for 
such purpose, a retailer of milk, though bottled 
by another, and certified by a medical society 
pursuant to statute, impliedly warrants its fit- 
ness for human consumption, at least where the 
buyer might assume that the seller had the op- 
portunity to examine it—Lieberman vy. Sheffield 
Farms-Slawson-Decker Co., N. Y., Mm. ¥, 3. 
593. 

56. Notice of Defects—A threshing ma- 
chine was sold under the terms of a written war- 
ranty, the material parts of which are set out 
in the opinion. The warranty required written 
notice of the defects within days from the 
first day of the use of the threshing machine. 
Verbal notice given to the manager of a branch 
house of the machine company’s business did 
not comply with the terms of the warranty, 
and the warranty was not waived by the com- 
pany sending workmen to repair the machine, 
nor by the promises of such manager to make 
the machine satisfactory.—Emerson-Branting- 
ham Implement Co. v. Biddle, Kan., 203 Pac. 725. 


57. Rescission.—Where plaintiff sold de- 
fendant a car, and by mutual mistake a credit 
was allowed for a returned automobile, and 
after discovering the mistake defendant refused 
to pay the amount of the credit in cash, and 
contended that she had made the bargain rely- 
ing on the credit given, and would not have 
purchased without the credit, her keeping the 
automobile which she had purchased did not 
amount to a ratification of the contract, ex- 
cluding the credit item.—Stowell Motor Car Co. 
v. Hull. N. Y., 191 N. Y. S. 579. 

58. Specific Performance — Oral Contract. — 
Statements of intention to give land and ex- 
pressions of gratitude and purpose to reward 
do not establish a contract.—Hayworth v. Hay- 
worth, Mo.. 236 S 2 . 

59. States—Boundaries.—Under article 1 of 
the Beaufort Convention of April 28. 1787, be- 
tween Georgia and South Carolina, the bound- 
ary line at points where there are islands in 




















the boundary streams is a line midway between 
the island bank and the South Carolina bank 
when the water is at its ordinary stage, though 
the stream between the island and the South 
Carolina shore be narrow and shallow and in- 
significant in comparison with the adjacent 
parts of the river, in view of article 2, securing 
to the citizens of each state equal and unre- 
stricted rights of navigation, which takes’ the 
case out of the thalweg, or main navigable 
channel, doctrine.—State of Georgia vy. State of 
South Carolina, U. S. S. C., 42 Sup. Ct. 173. 

60. Street Railroads—Collision.—In an action 
for injuries sustained in a collision between a 
street car and an automobile crossing the 
tracks while turning, evidence held to make the 
issue of plaintiff’s due care a question for the 
jury, under St. 1914, c. 553, and to make ques- 
tions for the jury as to defendant's negligence 
in failing to ring the bell or give some other 
signal or stop the car so as to avoid the col- 
lision.—Pingeton v. Worcester Consol. St. Ry. 
Co., Mass., 133 N. E. 584. 

61. Motor Vehicle Act.—Motor Vehicle Act, 
limiting speed to 20 miles per hour, has no ap- 
plication to vehicles operated on stationary 
rails or tracks, and hence does not repeal an 
ordinance limiting the speed of street cars to 
10 miles, and so render erroneous an instruction 
predicating liability for injury to a passenger 
on a violation of such ordinance.—McKinnon v. 
cong 7 gas se ae of San Francisco, Cal., 203 

ac. 122. 

62. Taxation—Indian Lands.—The income of 
the lessee from a lease of restricted Indian 
lands, which is conceded to be an intsrumental- 
ity used by the United States in carrying out 
duties to the Indians that it has assumed, can- 
not be taxed by the state as profits or income, 
since a tax on such profits is a direct hamper 
on the effort of the United States to make the 
best terms that it can for its wards.—Gillespie 
v. State of Oklahoma, U.S. S. C., 42 Sup. Ct. 171. 

63. United States—Party to Suit.——The lan- 
guage of Judicial Code, § 211 (Comp. St. § 1004), 
requiring cases and proceedings which but for 
that chapter would be brought by or against 
the Interstate Commerce Commission to be 
brought _by or against the United States, can- 
not be limited by the specualtion that this re- 
quirement was a mere matter of procedure for 
the purpose of giving the Department of Jus- 
tice control.—State of North Dakota ex rel. 
Lemke v. Chicago & N. W. Ry. Co., U. S. S. C., 
42 Sup. Ct. 171. 

64., Waters and Water Courses—Liability for 
Fire. A. water company is not liable to an own- 
er of private property in a city, destroyed by 
fire through failure to furnish water to extin- 
guish fires, under a contract between it and 
the city.—Simpson v. Texas Public Service Co., 
Tex., 236 S. W. 238. 

65. Wills — “Cash.”*—Where testatrix  be- 
queathed to her daughter and brother, by her 
olographic will, each “one-third of cash that 
is left after my demise.” and most of her estate 
consisted at the time she drew the will, of a 
sum of $7,000 that she was entitled to from 
the estate of her deceased husband. and this 
expected increment was still in the form of 
money due and payable at her demise, and was, 
by her administrator, after her death, placed in 
the form of a note and mortgage for that sum 
executed by the executors of her husband’s es- 
tate, held that the term “cash” was properly 
construed to include such note and mortgage, 
thereby effectuating her intent and avoiding 
partial intestacy.—In re Carrillo’s Etate, Cal. 
wat Paha 104. : 
-  Workmen’s Compensation Act—Depend- 
ent.—Under St. 1911, c. 751, pt. 2, § 7 (GL ec. 
152, § 32), providing that children under the 
age of 18 shall be conclusively presumed whol- 
ly denendent upon the parent with whom they 
are living at the time of the death of such 
parent, ete., where a daughter, though under 18 
at the time of the injury, was over 18 at the 
time of the parents’ death. she was not con- 
clusively presumed to be wholly dependent, and 
the Industrial’ Accident Board should ‘have 
found the degree of dependency as a fact.— 
Ressi’s Case. Mass.. 123 N. E. 566. 

67. Independent Contractor.—One who con- 
tracts to haul oil and gas well casing between 
the place where it is used and the place where 
it is repaired, and who employs but one work- 
man to assist in performing the labor. does 
not come within the provisions of the Work- 
men’s Compensation Act, although the one for 
whom the casine is hauled may come within 
that act.—MclIlvain y. Blue, Kan., 203 Pac. 701. 
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